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1987 Slate
Commlttee Nomlnateg Twelve
for Board of Trustees

Twelve candidates for the Freedom to Read Founda-
tion's 1987 election have been slated by a committee
composed of'frustees Neil Adelman, Judith Sessions,
and J udith Farley, Chair.

Trustees to fill six (four scheduled and two new) vacan-
cies on the Board of Trustees will be chosen from the
following list of candidates:

Pamela G. Bonnell, Library Manager, Plano Public
Library System, Plano, Texas

Judith Flum, Young Adult Services and Public Rela-
tions Coordinator, Alameda County Library, Hayward,
California

Roger L. Funk, Attorney, Greenberg, Glusker, Fields,
Claman & Machtinger, Los Angeles, California

E.J. Josey, Professor, School of Library and lnforma-
tion Science, University of Pittsburgh, Pittsburgh, Penn-
sylvanla

Jeanne Layton, Director, Davis County Library, Far-
mington, Utah

Robert S. Peck. StaffDirector. Commission on Public
Understanding About the Law, American Bar Associa-
tion, Chicago, lllinois

Kay K. Runge, Director, Davenport Public Library,
Davenport, Iowa

R. Bruce Rich, Attorney, weil, Gotshal & Manges,
New York, New York

Maxine Sitts, lnformation Services Specialist, Office
of Management Studies, Association of Research Librar-
ies, Washington, D.C.

Jean-Anne South, Library Associate lll, Baltimore
County Public Library, Towson, Maryland

John C. Swan, Head Librarian, Crossett Library, Ben-
nington College, Bennington, Vermont

Nancy Zussy, Deputy State Librarian, Washington
State Library, Olympia, Washington

According to Freedom to Read Foundation election
rules, at least two and no more than three candidates must
be nominated for each vacancy on the Board.

Ballots will be mailed on May I to all persons holding
paid membership in the Foundation on that date.
Nomlnallon by Pelltlon

Persons who wish to nominate candidates by petilion
should submit 25 sisnatures of current members of the

The Freedom to Read Foundation reports to the Amer-
ican Library Association Council at each Annual Con-
ference and Midwinter Meeting. The following is the text
of the report submitted b), President J. Dennis Dq.y on
behalf of the Board oJ Trustees.

It is fitting that the report of the Freedom to Read
Foundation be made on a day which has been set aside to
celebrate the author of these words, "l say to you today,
my friends, so even though we face the difficulties of
today and tomorrow, I have a dream. lt is a dream deeply
rooted in the American dream. I have a dream that one
day this nation will rise up and Iive out the true meaning
of its creed. " While this stirring message was made a score
ago, on a different battle field, it rings true today for the
challenges that we are facing. My report as President of
the Foundation will focus on these challenges. Pleasejoin
meforafewminutesand makeajourneytothechallenges
ofthe past, challenges ofth€ present, and challenges ofthe
future.

CHALLENGES OF THE PAST
The Freedom to Read Foundation grew out ofthe cold

ashes of McCarthyism. During the nearly two decades
since its birth, the Foundation has worked with and sup-
pofted the many heroes and heroines of our profession

the true freedom fighters - who have put livelihood
and sacred honor on the line defending the First Free-
dom.

I am pleased to report that the Foundation approved
the establishment of a Roll of Honor. a means for rccog-
nizing those who have been on the frontlines in the battle
against censorship. Our intent in establishing this Roll is
two-fold. First, to bring to the library community the
story often now history of those persons we are
honoring, and second, as a tool for widening the visibility
and underscoring the importance of intellectual freedom
lssues.

CHALLENGES OF THE PRESENT
The past fall was extremely active in terms of First

Amendment cases. The results have been mixed. Let me
start with our victories. We have a clear win rn American
Council ofthe Blindv. Boorstin,acase in which ALA was
a plaintiff. The Library ofCongress ceased production of
the braille edition of PLAYBOY in December. 1985. after
Congress at the initiative of Rep. Chalmers Wylie
(R-Ohio) withheld $ 103,000 in library funds, the exact
amount it costs to print that magazine for the blind. Rep.

(Continued on p. 2) (Continued on p. 2)



Bruce Ennlr Selected as New Legal Coun3el
Bruce J. Ennis was selected by the Board ofTrustees as

the Freedom to Read Foundation's new permanent legal
counsel. Mr. Ennis'impressive qualifications for this
position include twenty years' experience litigating First
Amendment cases (including five years as National Legal
Director of the ACLU). Specifically, he served as lead
counsel in the successful challenge to the Arkansas "crea-
tion sciences" law, as co-counsel in Soard of Education,t.
Pico; as the representative of PROGRESSIVE
magazine against the government's effort to restrain

publication of an article on the workings of the H-bombt
and as representative of several plaintiffs, including the
ALA, in American Council of the Blincl y. Boorstin (a
successful suit to restore Library of Congress funding for
the braille edition of PLAYBOY). Mr. Ennis has also
been involved in aln icus curiae brtels rn a number ofcases
of central importance for First Amendment concerns.

The Foundation's previous permanent legal counsel
resigned in June 1986. Roger L. Funk served as interim
counsel for the Foundation.

l9t7 Slate (rom p. I )
Foundation in support of each candidate. Names of peti-
tion candidates, statements of consent from the candi
dates, and the required signatures to support each must be
received by the executive director of the Foundation no
later than April 17, 1987.
Current Trusteesi

Elected Trustees currently serving on the Foundation
Board are: J. Dennis Day (1988); R. Bruce Rich (1987);
Judith A. Sessions(1988); Neil H. Adelman(1987); Pam-

ela G. Bonnell (1987): Dorothy M. Broderick (1987);
Judith R. Farley (1988); Elliot Goldstein (1988); Burton
Joseph (1988).

Trustees serving on the Board by virtue oftheir office in
the American Library Association are: Judith Drescher,
chair of the lntellectual Freedom Committee; Regina U,
Minudri, ALA president; Margaret Chisholm, ALA
president-elect; and Thomas J. Galvin, ALA executive
director.

Report (from p. 1)
Wylie, in discussions on the House floor, explicitly con-
nected the reduction in funds to his previously unsuccess-
ful effort to get the library to drop production of the
braille PLAYBOY. On August 28, 1986, U.S. District
Court Judge Thomas F. Hogan ruled that the Library of
Congress violated the First Amendment rights of blind
people by eliminating braille editions of PLAYBOY
magazine. Hogan stated that the Library of Congress'
decision to halt publication was unconstitutional because
"it was viewpo int-oriented. " The government initially
indicated its intention to appeal, but has recently with-
drawn its appeal and the decision, therefore, stands.

ln two other cases, we have victories but they are
being appealed by the government. Curiously, both cases

involve films and their labeling by the federal govern-
ment. Meese \. Keene concerns films coming into the U.S,
from abroad and Bullfrog Films v. lltick concerns films
beingexported fromthe U.S. Meesev. Keene rnvolves the
use of provisions of the Foreign Agents Registration Act
to Iabel as "political propaganda" those loreign-produced
films which present a pointed perspective on controver-
sial issues. The films in question in this case were pro-
duced by the National Film Board of Canada and deal
with acid rain a topic about which the current adminis-
tration is quite sensitive. ln this particular instance, a

legislator in California wished to air these films, but felt
that he would be tainted by their having been labeled
"political propaganda" and that this tainting constituted
a violation of his First Amendment rights. The California
Supreme Court decided for the plaintiff and the govern-
ment has appealed. The case is currently before the U.S.
Supreme Court and the Foundation has filed an cmicus
curiqe brief .

In the second case, Bullfrog Films v. llick, U.S. Dis-
trict Court Judge A. Wallace Tashima ruled that the U,S.
lnformation Agency violated the First and Fifth
Amendments to the Constitution by using guidelines that
were vague and unenforceable in deciding which docu-
m€ntary films were to receive "Certificates of Educational
Character." These certificates exempt U.S, produced
films distributed abroad from many import duties and red
tape requirements of foreign goreinmintt. Lack of such
certificates can effectively eliminate circulation of such
limited-audience films.

The plaintiffs in this case, ten filmmakers from four
production companies, charged that the USIA used the
regulations to censor opinions that were at odds with
those of President Reagan's administration, and that the
agency's refusal to grant the export certificates "chilled"
their right to make and distribute films that "present a
point of view that is considered unfavorable" by the
government.

Judge Tashima agreed, saying that "These regulations
are not merely flexible, they are boundless" and put the
agency "in the position of determining what is the'truth'
about America, politically and otherwise. This, above all
else, the First Amendment forbids." The government is
appealing the ruling. The Foundation voted to contribute
$3,000 to the Center for Constitutional Rights toward
legal fees in the appeal.

The Foundation also approved the donation of$500 to
the Minnesota Civil Liberties Union Foundation to help
defray legal expenses in the case of Bystrom et al. v.
Fridley High School, et al. affectionately known as
"Fridley lI" a case involving the suspension of three
high school students for publishing and distributing an
underground student newspaper that the assistant principal



said contained an article which could incite students to
acts of vandalism against teachers and which contained
lewd and vulgar language.

We have also had a major loss. ALA v. Fauer (novt
ALAv. William Odom) has been lost at the District Court
level. The case concerns the National Security Agency's
directive to the George C. Marshall Library, a private
library, to reclassify as secret government documents pre-
viously declassified and to halt public access to the per-
sonal letters of William F. Friedman. a former NSA
cryptographer. The suit sought restoration of public
access. In ruling in favor of the NSA, the judge said that
"while it is true that the disputed documents were part of
the public domain for varying lengths of time, public
disclosure alone is not a sufficient basis for finding a First
Amendment yiolation where the national security is at
stake." This case has been appealed to the U.S. Court of
Appeals for the District of Columbia.

Finally, the Foundation is involved as an amicur in the
case of Popev.Illinort. This case may be the most impor-
tant obscenity case in recent years. The principle at stake
here is whether the "serious literary, artistic, political or
scientific value" of a work the "third prong" of the
three tests set out in Miller v. California forjudging the
obscenity of materials - is to be based on community
standards or on objective national standards. Clearly, if
the literary, artistic, political or scientific value of a work
is to be judged by only local community standards, there
is no objective defense against those community efforts
at censorship being encouraged by Attorney General
Meese.

CHALLENGES OF THE FUTURE
At its meeting, the Board unanimously voted to change

its Bylaws to increase the number ofelected Trustees from
nine to eleven. This action is a strong and clear message
that the Board is committed to open communication and
more involvement by its membership.

A final action taken by the Foundation Board was
required by the resignation of its legal counsel. The op-
portunity to reevaluate the expectations of the Founda-
tion toward its legal counsel was a unique and important
process. Areas tocused on by the Board in its rigorous
questioning of firms making presentations included:

. Commitmenr ro First Amendment issues

. Understanding of and strength in dealing with First
Amendment issues

. Ability to respond elfectively and expeditiously

. And a willingness to do all ofthis within the Founda-
tion's limited budget.

I am exceptionally pleased to report that the firm of
Ennis. Friedman & Bersoff was selected with Bruce J.
Ennis to serye as the Foundation legal counsel. The
Foundation feels exceptionally fortunate to have secured
such counsel. (See story on p.2.)

In closing, I would like to thank the thirteen members
o1 the Board and the twenty-seven ALA liaison represen-
tatives for their support, involvement and advice. ln an
age of disinformation and the Aryan Brotherhood, rhey
are truly committed to keeping the fragile dream alive.

J. Dennis Day, President
Freedom to Read Foundation
January 19, 1987

Other Midwlnter Newg
FTRF Grants Awarded In Two Cases

The Board ofTrustees voted to contribute $3,000 to the
Center for Constitutional Rights toward legal expenses
incurred in defending the decision in Bullfrog Films v.
t/i( k against the U SI A's appeal. As reported previously,
this case concerns six films which the U S IA denied "certif-
icates of educational character." The plaintiffs argued
that a USIA regulation permitting the denial of certifi-
cates to films categorized as "politicai propaganda"
allowed the agency "to d iscriminate on the basis of politi-
cal yiewpoint." tl.S. District Judge A. Wallace Tashirna
agreed and, on October 24, I986, permanently enjoined
the agency from enforcing its guidelines for certifying
films until it formulates "standards consistent" with the
Constitution.

The regulations that Tashima declared invalid outline
the agency's ad ministration of a I 949 inte rnationa I treaty
written to "promote the free flow" of educational, scien-
tific and cultural films throughout the world. While lack
of a certificate doesn't block export of a film, the certifi-
cate does exempt films from many import duties and red
tape requirements of foreign governments which, in
many, if not most, cases can effectively eliminate circula-
tion of limited-audience films like documentaries.

The suit was filed in December 1985. Because no dam-
ages were claimed, the case was not argued before ajury.
The plaintiffs charged that the regulations were used by
the [JSIA to censor viewpoints at odds with those of the
Reagan administration.

From l98l to 1985, USIA officials approved about
30,000 films and rejected 80. Among those rejected were

the six films named in the lawsuit: In Our Own Batk-
yards: Uranium Mining in the Llnited States: Pea(e: A
Conscious Choice; llhatevet Happened to Childhood?;
Save the Planet: Ecocide. A Strategl'o/ llqr; and From
the Ashes . , . Nicaragua Todat.

The agency refused ccrtificates to films when. in its
opinion, they "attempt generally to influence opinion,
conviction or policy Ireiigious, economic or political pro-
paganda], to espouse a cause, or conversely, when they
seem to attack a particular persuasion. "

Among the rejected films, the agency said. is one that
lcaves the impression "thar the U.S. has bccn the aggres-
sor" in the Nicaraguan conflict and another that offers a
picture ofdrug use and pregnancy among American teen-
agers that could be "misunderstood by foreign audicn-
ces."

At the same time, however, the agencyapproved a film
that played down the role of industrial pollurers in the
formation of acid rain while detailing the natural causes
of the phenomenon, and another that argued women
should "submit" to the wills of their husbands.

Judge Tashima said the regulations thar allowed the
agency such wide discretion were "a broad invitation to
subjective or discriminatory enforcement that the Consti-
tution forbids." In a 4l-page ruling, he said the regula-
tions were vague and uncnforceable. They were "inher-
ently incapable of objective application" and, in some
instances, "hopelessly unclear."

The Board also voted to contribute $500 to the Minne-
sota Civil Liberties Union to help delray court costs in
MCLU v. Fridle.t School Disrrl('r(knownas Fridley ll).
ln this case, three high school students were suspended in



June 1986, by the assistant principal for publishing and
distributing a non-school sponsored paper which the
assistant principal said contained an article that could
"incite students to submit to acts of vandalism against
teachers,"and which contained lewd and vulgar language.
This case is known as Fridley ll because in January 1985,
four students (some of them the same individuals) who
had printed and distributed a non-school sponsored paper
were called separately into the principal's office where they
were told that, in order to return to school, they wer€

required to bring their parents in to discuss the contents ol
the newspaper.'fhe principal objected to the "gutter lan-
guage" and "controversial ideas" in the paper. The M CL U
filed a complaint and in March 1986, a U.S. District Court
judge found Fridley High School's policy on distribution
of non-school sponsored literature unconstitutional, in
violation of the First Amendment.

The school district has appealed the decision in Fridley
I, and the MCLU has filed an amended complaint in
Fridlev tl.

Roll ol Honor Established
At the suggestion of President J. Dennis Day, the Board

ofTrustees voted to establish a Roll of Honor as a means
for recognizing those who have been active in and may
have Dut their oositions on the line in the defense of
intelleitua I freed om. lt is anticipated that two names could
be added annually; these need not be current cases. The
intent of the Roll is two-fold: to bring to the library
community the stories of these persons; and to widen the
visibility and underscore the importance of intellectual
frcedom issues. An ad hoc committec, chaired by Pamela
Bonncll. uas established lo derelop criteria.

Other Cases - Update
The federal government has dropped its appeal of the

decision in,lmerlran Council of the Blindt. Boorstin.f he
case concerns the cessation of production by the Library of
Congress of the braille edition oi Pialbor'. U.S. District
Court Judge Thomas F. Hogan ruled, in August, 1986.
that LC's decision to halt publication was unconstitutional
because "it was viewp o int-oriented. " and that it violated
the First Amendment rights ol blind peopie. LC resuned
publication of thc braille edition ol P/a|boI with the
January 1987 issuc. Misscd issues will not bc published,
but iubscription\ u ill he crtendrd.

Bylaws Changes
The Board unanimously voted to change its Bylaws to

increase the number of elected Trustees from nine to
cleven, and to establish a procedure by which the Board
may vote, by mail, electronic system, or conlerence tele-
phonc, during the interval between meetings ()1 the Board
of Trustees.

Other Cases - New
Commonwealth oJ Virginiq v. Ameri(an Booksellers
Asso(iation, et al.

In 1985, the Virginia legislature passed a statute that
banned the display, in a manner whereby luveniles may
examine or peruse them, of materials depicting nudity,
sexual conduct or sadomasochistic abuse. materials that.
cven if not obscene, would be "harmful to juveniles." ln
that same year, a U.S. District Judge declared the statute
unconstitutional because it would have the effect of limit-
ing general public access to constitutionally protected
materials. On appeal by Virginia, that ruling was upheld in
1986 by the 4th Circuit Court of Appeals. The Common-
wealth has appealed that decision also, and the U.S.
Supreme Court has agreed to hear the casc.

l he Freedom to Read Foundation will enter the litiga-
tion as an amicus ruriae. The case is considered vital for
scveral reasons. The most immediate is the existence in a
number of other states of similar laws. some of which have
been declared constitutional in other couds. The longer
term reason for the Foundation's entering into this case,
however, is thc belief that the Supreme Court's ruling in
this instancc will be the precedent for minors'access to
printed materials fur lhc ncxt generation.

Thc casc at hand, together with People of the State of
New York v. Paul lrq Ferber (1982\ and FCC v.
Pacificu Foundation ( 1978), could very well form a trium-
virate of Supreme Court decisions controlling the rights of
minors to access to materials printed, pcrformed, or
broadcast. ln the Ferber case, the Supreme Court upheld a
New York law that bans thc promotion, distribution, or
production of pictures, films, dances or plays showing

children under l6 engaged in sexual acts or lewd exhibi-
tions. Justice Byron R. White. in the Court's dccision. said
that the general guidelines set out by tire Court (in Mll/er v.
California) for jtuJging obscenity werc inadequare ior con-
trolling child pornograph) and that, thus, the New York
law (and thosc of other states) might be used to censor
materials lor children that were not legally obscene [or'
adults. White, speaking lor the Court. justified rhis result
by arguing that the materials in question do more than
offend, that their very production exploits and iniures thc
childrcn involved and leads to their abuse.

I n the Paclt.'a case, the infa mous "d irty words" oveI t hc
radio incident, the Supfeme Court sustaincd rn FCC
declaratory order (placed in the licensec's filc for such
subsequent use as the FCC would be empowcred to make
of it license revocation. nonrenewal, or imposition o1'

monelary forfeiture) againsl thc midaftcrnoon broadcast
ofa satiric commelcial rccord. Thc background of the case
is that in 1973, WBAI, an indepcndcnt radio station in
New York City, was broadcasting a program about lhe
changes taking place in the American language. lt was
announced that comedian George Callin would dclivcr a
twelve-minute morrologue dealing with ser,en words never
before used on radio or TV. fhe station advised listeners
to shut off the radio or tune 1() another slation if they
thought they might find the language offensive. A rnan
and his young son heard Carlin's routine. l-he fathcr com-
plained to the FCC, which invcstigatcd and rcprimandcd
WBAI for broadcasting "indcccnt languagc," and, cspe-
cially, for broadcasting thc program in thc altcrnoon,
when children would vcrv likcly bc among thc listcncrs.
The decision o1 the Court rcstcd on the thcory that thc timc
(mid-aiternoon), thc placc (homes and automobilcs with
very young children momentarily captured by thc uncx-
pected radio intrusion), and the manner (the repetitious
use ofthe terms) generated a suliiciently imminent oiiense
to the sensibilities of this partly involuntary audience that
the FCC restriction, on "profa ne," "indecent." or "vulgar"
broadcasting, as narrowly con[ined to the precise facts was
not invalid as applied.


