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Foundation Responds lo
California Attorney General
On June 12 California Attorney General Evelle J.

Younger replied to the suit filed in California Superior
Court by the Freedom to Read Foundation. The suit-
with various California librarians and library employees

as plaintifis-contends that the California's "harmful
matter" statute is unconstitutional on its faca and as

applied to libraries, librarians, and library employees.
Younger's response to the fomal complaint in the

case (Moore v. Younger) took the form of a demurrer.
A demurrer is, in effect, a formal mode of admitting
the facts stated in the complaint while arguing that their
legal consequences are insufficient to require any fur-
ther answer from the defendant or, of course, any relief
from the courts.

In their answer to the demurrer, which was filed July
31, attorneys for the Foundation point€d out that it was

the Attorney General who had submitted the argument
which formed the basis of the three-judge federal pan-
el's judgment of abstention (see chronology below).
Younger's argument-that the California courts could
hold, as a matter of law, that the affirmative defense

clause of the "harmful matter" statute applies to library
activities-resulted in the federal court's virtual recom-
mendation that a suit be filed in the California courts.
(The amrmative defense clause protects any dissemi
nation of materials "in aid of legitimate scientific and
educational purposes." )

In order to afford the California courts an opportu-
nity to construe the statute, the Foundation turned from
the lederal to the state forum. Now, the Foundation's
July 31 answer states, the Attomey General seems

strangely "intent upon precluding the very state court
ruling he urged upon the federal court. Plaintiffs are

both surprised and disappointed by this approach par-
ticularly in that the very arguments asserted by the At-
tomey General as the basis for his demurrer were
squarely rejected by the federal court."

It is fully expected that the state court will reject
further delays and order that briefs be submitted on the
substantive issues of the case.

High Court Rules

on Obscenity Cases
No Mandatory Civil Proceedings

Two decisions handed down at the end of the U.S.
Supreme Court's spring term, one afiecting the pattern
of school desegregation, the other limiting the doctrine
of Executive Privilege, threatened to overshadow im-
portant-if unsatisf actory-decisions in several First
Amendment cases.

Last year, 'n Miller v. California, a majority of five

iustices ruled that the question of obscenity was one of
fact, to be decided by the usual triers of fact, the jury.
This year, in lenkins v. Georgia, the same majority of
five-joined by the four dissenters-overuled an Al-
bany, Georgia jury and the Georgia Supreme Court and
held that the movie Carnal Knowkrlge is not obscene
under the new Miller standards. Writing for the Court
n lenkins, Justice Rehnquist said that juries do not
have "unbridled discretion in determining what is'pa-
tently offensive."' Without clarifying what form the
bridle on discretion should take, Rehnquist simply said
that Carnal Knowledge "could not be found . . . to de-
pict sexual conduct in a patently ofiensive way."

The lenkins decision was widely greeted as a sign
of a more "liberal" attitude on the part of the Court.
Of course, it was a victory for Billy Jenkins, who told a
reporter from Variety that he would "die in hel'I" be-
fore avoiding a showing of Carnal Knowledge zt his
theater. But his victory should not be allowed to ob-
scure the fact that it is a long and exceedingly expensive
route to the Supreme Court.

Perhaps the significance oI the lenkins decision lies
in its tacit recognition that jurors cannot do the job of
"fact finding" that the Miller majority once felt confi-
dent they could. It is at any rate clear, as Justice Bren-
nan noted in a lenkins opinion joined by Justices Stew-
art and Marshall, that the Miller formulation "does not
extricate [the Court] from the mire of the case-by-case
determination of obscenity."

ln an amicus brief filed in lenkins, the Foundation
argued that the case at bar was proof that obscenity
standards are hopelessly vague and subject to capricious
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FTRF Report to the ALA Council
July 1974

In accordance with e request lrom the Council ol the
American Library Association, the President ol the
Freedom to Reatl Foundation reports to the Council
at each ALA Annual Conlerence and Midteinter Meet-
ing. The lollowing report was submitted by President
Alex P. Allain at the ALA's 1974 Annual Conlerence
in New York City. It has been edited slightly lor pub-
lication here.

As I stand before you today, I am both encouraged
and discouraged about the state of the First Amend-
ment and the prospects for intellectual freedom in
library service in the United States.

As you may have guesscd, my discouragement-
even dismay-results from the recant holdings of five
justices of the U.S, Supreme Court. It was nearly lifty
years ago that Justice Brandeis said, with Justice
Holmes in concurrence:

Those who won our indepcndencc believed that the
flnal end of the State was to make men free to
develop their faculties; and that in its govcrnment

the deliberative forces should prevail over the arbi-
trary. They valued libcrty both as an end and as a
means. They believcd liberty to be the secret of hap-
piness and courage to bc the secret of liberty. They
believed that freedom to think as you will and to
speak as you think are means indispensable to the

discovery and sprcad ot political truth; that without
free spcech and assembly discussion would be

futile; that with them, discussion affords ordinarily
adequate protection against the dissemination of
noxious doctrinc; that thc greatest menace to free-

dorn is an inert people; that public discussion is a

political duty; and that this should be a funda-
mental principle of the American Sovernment.
(Whitney v. California, 2'74 U.S. 357, at 375

[ 1e26] )
More reccntly, however, fivc justices have held that

governments in the United Statcs may suppress certain

materials on an assumption of harm-not prooi of
harm, either near or remote-but on the simple assump-
tion of harm. Writing for thc five justices in 1973,
Chief Justice Burger further said that matedals may be

suppresscd in order to protect the gullible from the

exercisc of their own volition. Please notc that the Chief
Justice refers to you and me, and the public that we
serve, with the implication that we are gullible, and
please note that he refers to what we may read. Not
to what we may do in the course of our public actions,
but to the materials we may have accass to.

Local Standards

In the decisions of a year ago, the Court said that

2

local standards should determine what materials are to
be suppressed. This year, on lune 24, the same majority
of five justices clarified what they meant by locauat'166\ . ^.
ards. Writing for the Court, Justice Rehnquist said thaL

"a juror is entitled to draw on his own knowledge of the
view of the avcrage person in the community or vicinage
from which he comes. . . ." And the majority reiterated
its holding that the jurors necd not hear any expert testi-
mony on any of the elemcnts of so-callcd obscenity.

Justice Brennan underscored the dangers in the
course now steered by the majority. Brennan said that
thc guilt or innocencc of distributors of "identical mate-
rials" now turns on "the dicey course of transit or place
of delivery of the materials." In a word, the standards of
the least of hamlets must now be taken into account by
everyone involved in disseminating communicative
materials, and there arc 78,121 units of government in
the U.S.

In a series of briefs filed with the Supreme Court-
one year ago in Kaplan v. California, then last fall in
Kirkpatrick v. New York, and morc reccrtly in Hamling
v. U.S. and .Ienkins v. Georgia-the Freedom to Read
Foundation has argued-in the name of the American
Library Association-that the right to rcad is a funda-
mental right implicit in the very concept of ordered
liberty.

Prior Civil Proceedings

While rejecting restrictions on the freedom to read.

we have contended that the restrictions now authorized
by thc Supreme Court requirc special safeguards in
order to save certain fundamcntal constitutional rights,
including the right of due process.

We have said that, at the very least, our Constitution
requires prior detcrmination of obscenity through civil
proceedings. That is, no criminal prosecutions of dis-
seminators of communicative matcrials should be aI-
lowed unless there has bccn a prior determination of the
illegality of the matcrials through proper judicial proc-
esses. Although prior civil proceedings will not eliminate
bad laws, they can rcmove the pernicious element of
vaguencss.

Moore v. Younger

Apart from our efforts in the Supreme Court. the
major work of thc Foundation on behalf of librarians
and library patrons has been in California. In our suit
in that state, our aim is to establish that the burden of
censorship that "harmful matter" laws would impose on
libraries is unconstitutional.

In accordancc with action taken at the 1974 Mid-
winter Meeting of the trustees, following the judgment
of abstcntion from the federal court, suit was filed in * _
California Superior Court in Los Angeles. On June 12,
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Official Observers Welcomed
Recognizing the need for increased and regular com-

munication between the Foundation and the various

divisions of the American Library Association, the
Board of Trustees in January 1974 invited the directors
of ALA divisions not represented on the Board to send

omcial observers to all Foundation meetings.
Welcomed to the Board's meeting on July 5 were:

Janet Bowman, YASD; Patricia F. Finley, CSD; Morris
Arthur Gelfand, LED; Phyllis M. Land, AASL; Mrs.
Virginia Parker, RASD; Billie I. Salter, RTSD; John
Edward Smith, ACRL; Maxgaret Thrasher, PLA.

Although these observers cannot vote on issues pre-
sented to the trustees, their participation in all delib-
erations of the trustees was not only authorized but
solicited. They will also receive all materials sent to the
trustees in order that they may keep members of their
divisions fully informed.

Allain Appointed Special Counsel
Alex P. Allain, one of the Foundation's principal

organizers and its first president, serving from 1970
to 1974, was appointed special counsel to the Founda-
tion shortly after he handed the president's gavel to
Richard L. Darling, his successor.

A resolution honoring Allain was unanimously
adopted by the trustees:

lYhereqs, Alex P. Allain has promoted the Freedom
to Read Foundation with uncommon energy and given
himself unsparingly to the cause of freedom of the
mind; and

Whereas, Alex P. Allain's tenure as the Foundation's
first president has set a standard of leadership charac-
terized by foresight, insight, generosity and compassion;

Now, Therelore, Be It Resolved, That the Board of
Trustees of the Freedom to Read Foundation expresses
its deepest gatitude to Alex P. Allain; and

Be It Further Resolved, That the Board of Trustees
invites AIex P. Allain to serve as Special Counscl to
the Freedom to Read Foundation

New Officers Elected
At their meeting in New York City in July, members

of the Foundation Board of Trustees elected officers
for 1974-75. The election was the first item of business
for the 1974-75 Board, which was seated immediately
upon completion of the annual meeting of the 1973-
74 Board.

Installed as president was Richard L. Darling, dean
of Columbia University's School of Library Service.
Darling is intimately acquainted with the work of the
Foundation; as chairman of the Intellectual Freedom
Committee of the American Library Association, he
served as an ex officio trustee from 1971 to 1973.ln
1973 he was elected to the Board.

Richard L. Darling

Florence McMullin, a trustee of the King County
Library System, Seattle, was elected vice-president.
McMullin has actively participated in the American Li-
brary Trustee Association of the American Library As-
sociation, having served as chairman of its Intellectual
Freedom Comrnittee. She has also worked in many ca-
pacities in the Washington Library Association.

Jean-Anne South, who was elected treasurer, is a

member of the ALA Council and chairperson of the
ALA Intellectual Freedom Round Table. She is a li
brary planner on the Baltimore County Regional Plan-
ning Committee. Long active in ALA activities in the
area of intellectual freedom. South was elected to the
Board of Trustees for the second time in 1974.

Executive Commiltee Appointed

According to the Bylaws o? the Foundation, the ex-
ecutive committee of the Board of Trustees must consist
of the Foundation president, who serves as the chair-
man of the committee, two glected members of the
Board, and two ex officio members. Appointed to serve
on the executive committee were Florence McMullin,
Jean-Anne South, Stanley Fleishman, and Nancy Doyle.
Fleishman, who has served on the Board since 1972, is
a Los Angeles attorney. Doyle, who represents the ALA
Junior Members Round Table on the Board, is a librar-
ian at the Meadville (Pa.) Public Library.

C)ther members of the 1974-75 Board of Trustees
are; Mrs. Dale B. Canelas, Frances C. Dean, Emanuel
Dondy, Edward G. Holley, Evelyn Levy, Allie Beth
Martin, R. Kathleen Molz, Eli M. Oboler, Betty Carol
Sellen, Helen W. Tuttle, Robert Wedgeworth, and Jane
Wilson.
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enforcement. The Foundation further contended that,
given such problems, our Constitution requires that
criminal prosecutions be prohibited unless there has

been a prior judicial ruling in a civil proceeding that
the material in question is indeed "obscene." Regret-
tably, the Court refused to make prior civil proceedings

mandatory.

Hamling v, U.S.
In Hamling v. U.,S., handed down on the same day as

lenkins, the Court ironically afrrmed the authority of
jurors to decide the question of obscenity. Writing for
the majority of Chief Justice Burger and Justices White,
Blackmun, Powell, and himself, Justice Rehnquist said:

"A juror is entitled to draw on his own knowledge of the
views of thc average person in the community or vicin-
age from which he comes for making the required de.
termination lof obscenity]." He stated that in referring
to "local standards" ]n Miller the majority did not mean
"any precise geographic area."

In upholding the convictions of Hamling, and his co-
petitioners, the majority held as irrelevant the fact that
they were originally convicted under the now-discredit-
ed pre-Miller standards; the majority also ruled that
criminal convictions could be imposed despite the good-
faith belief ol the defendants that the material in ques-

tion (a brochure advertising an illustrated version of the
Report ol the Commission on Obscenity and Pornog-
raphy) was not legally obsccnc. The Court held that
"guilty knowledge" means simply knowledge of the con-
tents of the material.

Foundation Resolution
At their meeting on July 5, the Board of Trustees of

the Foundation reviewed at length the implications of
the Ienkins and Hamling decisions. The following reso-
lution was unanimously adopted:

Ilhereas, The Supreme Court of thc Unitcd States, in
a series of decisions, Iune 21. 1973 through June 24,
1974, has significantly revised the standards by which
prosecutions under the criminal obscenity laws may be
maintained; and

llhereqs. Under the new standards the Court elimi-
nated the requirement of guilty knowlcdge which had
hcretofore been presumed to protect publishers and edi-
tors in the publication and distribution of works having
scxual content: and

Ilhereqs, The Court has upheld prison sentences of
four years and three ycars respectively for a publisher
and editor in the case of Hamling v. U.S. for publish-
ing and distributing a brochure advertising a book en-
titled The lllustrated ReDort ol the Commission on Ob-
scenily and Pornograplty, which book contains the text
of the oflicial Commission Report, with a pictorial glos-

IVhereas, ln the case of Hamling v. U.S., the sen-
tences of a publisher and an editor have been upheld,
notwithstanding the fact that they were convicted under
standards which had not been enunciated at the time of
issue of their publication or of their conviction; and

Whereas, The ex post facto application of these sta[-
dards threatens to chill the exercise of the First Amend-
ment right of freedom of the press, and to inhibit the
freedom to read;

Now, Therefore, Be It Resolved, That the Trustees
of the Freedom to Read Foundation deplore the im-
position of severe prison terms in cases where there has
not been a prior adversary hearing and a requirement of
guilty knowledge on the part of the accused; and

Be It Further Resolved. Th.rt the Trustees of the
Freedom to Read Foundation authorize the Founda-
tion to file a brief emictrs curiae rn the anticipated mo-
tion of the defendants in Hamling v. U.S. for reduction
in their sentences.

Due Process Denied

In the amicus brief prepared for filing when the sen-
tences of the Hamling defendants come under review,
the Foundation states:

"There can be no doubt that the defendants were
caught in a period of transition. They were indicted,
tried, and convicted under the standards established by
a plurality opinion of three justices in Memoirs y.

lulassachusetts (1966). Yet, the Supreme Court in
Miller v. Calitornia held that lhe'tbe Memoirs test
has been abandoned as unworkable by its author and
no member of the Court today supports the Memoirs
formulation.'..

"The Court admitted that 'apart from the initiat for-
mulation in the Roth case, no majority of the Court
has at any given time been able to agree on a stan-
dard to detgrmine what constitutes obscene, porno-
graphic material. . . . We have seen a variety of views
among the members of the Court unmatched in an_v

other course of constitutional adjudication.'
"In the face of these admissions that in January

1971 there (lid not exist a workable stnndard of oh-
scenity acccptable to a majority of the Supreme Court,
it is manifestly absurd to expect the defendants to
have understood and applied such standard.

"The very essence of due process is a requirement
that all criminal laws provide fair notice oi what the
state commands or forbids. ."

Other Obscenity Rulings

In another five-to-four vote, handed down in the
last week of its term. the Court let stand a New York
Court of Appeals decision that the newspaper Scrsw
is obscene. Screw, one of the largest in circulation of
the newspapers devoted to sex, figured in one of sev-sary to

and
illustrale faclually whaL the Report discusses:

(continued on p. 5)
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lLloore v. Younger: Brief Chronology

November 1969. California's "harmful matter" stat-
ute goes into effect.

May 1972: Foundation's suit liled in U.S. District
Court, contending that thc statuts unconstitutionally
forces librarians to suppress materials that only cou s

could properly judge "harmful to minors."
May-December 1972: Deter'dant Evelle J. Younger

and attorneys for plaintifis Everett T. Moore et al. ex-
change briefs on procedural questions, including the
appropriatcness of the federal forum for a challcnge to
a California law.

Ianuary 1973:U. S. District Court Judge Harry Pre-
gcrson hears oral arguments on the procedural questions
and requests atlditional briefs from the parties.

Marclt l97j: Judge Pregerson orders that a three-
judge panel be convcncd to hcar the casc.

September 1973: Oral arguments are hcard by the
three-judge court.

November 1973: Thc thrce judges agrce that a sub-
stantial constitutional question has bcen raised (and
thus the court votes to retain jurisdiction) but abstain
on thc ground that a favorablc construction of the stat-
ute's affrmative defense clause could render the suit
moot.

April 1974: Complaint on behalf of thc plaintiffs
filed in Calitornia Supclior Court in Los Angcles.

lune 1974: Defendant Youngcr's dcmurrcr sub
mitted to thc cou .

.Iuly 1974: Foundation responds to Youngcr.

FTRF Receives Gifls from

MLA, IFRT, ERT

At the Americar Library Association's Ninety-third
Annual Conference in New York City. the Marvland
Library Association announced a donation of $1,000
to the Foundation. Addressing the ALA Council on
behalf of the MLA, Councilor Elliot L. Shelkrot said
the amouI1t representcd a contribution of approximateiy
one dollar per nrember of his state association. Hc chal-
Ienged his colleagucs on thc Council to match the Mary-
land effort with similar per membcr contributions from
their statc librarv associations.

At the membership meeting the ALA lntellectual
Freedom Round Table, hcld on July 9, Trustee Jean-
Anne South reported on the activitics of thc Founda-
tion and, in her capacity as an omcer of IFRT. an,
nounced the recommendation of the IFRT executive
committee that a donation to the Foundation be au-
thorizcd. The asscmbled mcmbership voted to co11-

tribute $ 100.
During the ALA conferencc representatives of the
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Dlliot L. Shelkrot

Foundation were also prcsentcd with the $500 John R.
Rowe Memorial Award donatcd by th.' Exhibits Round
Tablc. Thc first announcamcnt of thc award appeared
in the.lring i'.u, nf FfRF Vcws.

Fligh Court (Front p. 1)

clal obscenity cases dispensed with at the end of a

lengthy tenn. Justices Brennan. Stcwart. and Marshall
wanted to hcar the New York casc and decide thc con-
stitutionality of thc statc's obscenity law. Justice Doug-
las would have leversed Ncw York's highest court
immcdiately.

While the Court's action in these cases holds little
significance in terms of an1' hopcd-for clarification of
the iaw, it does not bode well for thosc rvhose ex-
pcctations havc not changed since the Warren era,
$'hen the Court could bc counted on to revcrse with-
out conlmcnt lowcr court convictions comitg beforc it.

The Student Press

Early in June the Suprcme Court agrecd to hear a
case involving the right of public school pupils to dis-
tribute their newspapcrs on school grounds. The issues

in thc casc-B.rdrd ol School Contnissioner.s ol Indi-
anapolis v. "/dco,b.r arose when Indianapolis school
authorities attc'mpted to suppress a student paper. Corn
Cob CLttain, because they objected to what the U.S.
Court of Appeals latcr called "carthy words."

On July 5 the Board of Trustees voted to file, un-
der appropriate circumstanccs, an qmicus brief irr de-
fense of students'rights to distribute newspapers with-
out any imposition of rules rcgarding content that
would constitute prior restraint.

,
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l974, California Attorney General Younger responded
with a demurrcr. We will respond to the demurrer fol-
lowing this conference and then, we hope, move on rap-
idly to thc substantive issues.

The trustecs voted to authorize a special $5.00 mem-
bership for students. It is our hope that studcnts in li-
brary school proglams will commit themselves at the
beginning of thcir careers to active support of intellec-
tual freedom in libraries.

I havc already refcrred to the rccent decisions of the
Suprcmc Court. The trustees of thc Foundation adopted
a resolution deploring the holdings of the Court majority
it Hamling, and authorized the filing of an arrrcas brief
in the anticipated rcqucst for a reduction of the sent-
ences of thosc rvhosc physicrl frecdom is at stakc.

The trustees also authorized the filing of an amicus
brief-it appropriate-in r case now before the Su-
premc Court. This case involves thc right of public
school students to circulate their ncwspapcrs without
any form of prior rcstraint.

Merritl Fund Expanded

Finally. I want to lcport that the Merritt Humanitar-
ian Fund Trustees voted to cxpand the scope of the
Fund to includc, in addition to mattcrs of intellectual
freedom. discrimination on thc basis of scx, sexual
preference, r'ace, rcligion. aud place of national origin,
as wcll as violations of employment rights. This action
was taken ior several reasons. including the fact that
applications for aid arc acceptcd without findings of
fact and othcr procedures that would cause delays con-
trary to thc humanitarian purposes of thc Fund. This
cxpansion of scope will enable the trustees to respond
lo appcals without making it nccessary for anyone nar-
rowly to cllaractcrize cxcccdinglv complcx cases. The
cxpcriences of thc trustccs have convinccd them that
the Fund can better aid librarians if its scope corrcs-
ponds morc closely to the realities of employment
disputes.

The trustees also asked legal counsel to prepare a
new trust agreement that will allow the Merritt donors
to elect the trustees of the Fund in accordance with the .--\
best principles of the democratic processes.

I know I speak for the new officers and the Board
of Trustees in urgiug you to weigh the importance of
constitutional litigation on behalf of librarics and librar-
ians and the basic principles of library service, to con-
sider the necd for increased financial resources, and to
work for expanded participation in the Foundation
throughout the Association and the profession.

In closing. I want lo take this opportuniry-at the
cnd ol my second term as president-to express my
heartfelt gratitude to all the members of the Founda-
tion, who worked to launch the program of the Foun-
dation. and who have been untlagging in its support.

I cannot on this occasion mention the names of the
many persons whosc efforts have bcen extraordinary.
They have set a standard that we must continue to meet.
Howevcr, there are three persons without whom the
Foundation would not have been formed and could not
havc continued. I must at least mention them: David
H. Clift, whose wisdom and toresight and dedication
to the cause of intellectual freedom made it possible:
thc extraordinary work, the quality ol it, together with
hours and days of service over and above all call of
duty and of any compensation, of Mrs. Judith F. Krug
and hcr staff; and finally. but lar from least, the ac-
tive interest, participation, and contribution of the finest
legal talent and legal acumen of our General Counsel,
William D. North.

T rlso wish ro acknowledgc lhat nothing that has been
accomplished, has been accomplishcd by me alone-
all Board members and supporters together have made
possiblc whatever successes we may have achicved.

Respectfully submitted,

ALEX P. ALLAIN

Freedom to Read Foundation
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