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FTRF Files Amicus Brief
in Zap Comix Case

On March 15, 1973, the highest judicial authority of
the State of New York, the Court of Appeals, upheld
the constitutionality of a New York statute which es-

tablishes a presumption that one who sells, lends, ex-
hibits, etc., obscene material does so with knowledge
of its content and character. In other words, if in the
course of a trial it is established that a work is ob-
scene and that it was sold, lent, etc., it is permissible
for the court to infer at once that it was sold or lent
with full knowledge of the contents,

Since it is a basic principle of Anglo-American crim-
inal justice that knowledge, or scienter, is a necessary

element ol such a crime as distributing obscene mate-
rials, the Foundation Board of Trustees considered it
essential to join in the appeal of the New York case to
the U.S. Supreme Court. In the 1960s, the Supreme
Court allowed an appeal in order to consider stan-
dards governing the scienter element, but the high court
found it possible to decide the case (Redrup v. New
York,386 U.S. 767 [1967]) on other grounds.

The case before the New York Court of Appeals
concerned the convictions of two Manhattan book-
sellers who sold copies of the so-called adult comic,
Zap Comix, which was found to be obscene. The New
York court addressed itself directly to the question of
the presumption:

Needless to say, the inference of knowledge
rests on the probabilities of human transac-
tions. It is rare that one does not know what
one possesses. Since the inference of know-
ledge is but that, the burden of going forward
and negativing the inference is a slight one
and, by the nature of things, rarely is there
occasion to invoke it, It must be an extra-
ordinary circumstance which prevents one
from knowing what one possesses. (People ol
New York v. Kirkpabick,32N Y 2d 77,23.\

In dissent, Judge Fuld said: "The presumption vio-
lates lthe First Amendment] because it creates ard
occasions a system of 'self-censorship' on the part of

Supreme Court Decisions Pose
New Threat to Libraries

On June 21, 1973, the U.S. Supreme Court resolved
Iive cases by handing down decisions that radically
altered First Amendment law. In effect, the Court
ruled that a work is not protected by the First Amend-
ment if, taken as a whole, it appeals to the prurient
interest, portrays sexual conduct in a patently ofien-
sive way, and lacks serious literary, artistic, political, or
scientific value.

Not only did the high court remove the "utterly
without redeeming social value" test for obscenity, it
rejected national standards in favor of local standards.
The question of obscenity is now to be decided by
juries using the standards of the "average person" of
the local community. Writing for himself and Justices
White, Blackmun, Powell, and Rehnquist, Chief Jus-
tice Burger said:

Under a national Constitution, fundamental
First Amendment limitations on the powers of
the States do not vary from community to
community, but this does not mean that there
are, or should or can be, fixed, uniform stan-
dards of precisely what appeals to the "pru-
rient interest" or is "patently ofiensive." These
are essentially questions of fact, and our na-
tion is simply too big and too diverse for this
Court to reasonably expect that such stan-
dards could be articulated for all 50 States in
a single formulation. . . . When triers of fact
are asked to decide whether "the average per-
son, applying contemporary community stan-
dards" would consider certain materials "pru-
rient," it would be unrealistic to require that
the answer be based on some abstract formu-
lation.

In addition, the five justices of the majority dismissed
any need for expert testimony to establish any of the
factors that now put a work beyond the pale of the First
Amendment. The work itself, they said, will be suffi-
cient to sustain a conviction.

In the opinion of the Foundation's legal counsel, the
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FTRF Report to the ALA Council
June, 1973

At the 1970 A nnual Conlerence in Detroit, lhe ALA
Council requeste(l the Freeclom to Read Foundation to

report at each A nnual Conlerence ond Midwinter Meet-
ing ol the American Library Association. Accordingly,
the lollowing report was submitted by Yice-President
Everett T. Moore at the Las Vegas Annual Conlerence.
It has been edited lor publication.

As I report to you today in place ot President Alex
Allain, who, I regrct very much, is prevented by illness
lrom being present this weck, members of the Freedom
to Rcad Foundation, like all citizens concerned about
the freedom to read, have realized the impact of the

June 21st decisions of the U.S. Supreme Court on ob-

scenity and the First Amendment, which havc shat-
tcred our hopcs for support from that quarler.

Earlier this year, the Supreme Court decided a casc

of special interest to ALA members. The Court ordered
the reinstatement of Barbara Papish in the Univcrsity
of Missouri. Papish was expelled for distributing copies

of the Free Press Underground on that university's cam-
pus. Thc Court said the First Amendment "leaves no

room for the opcration of a dual standard in the aca-

demic community with respect to the content of speech."
You will recall that prior to her dismissal from the Mis-
souri State Library, Joan Bodger protested suppression
of the Free Press Underground at the University of
Missouri. You will also recall that Bodger was one of
the fust recipients of assistance from the Foundation
"for hardship incurred in her support and defense of
the principles and spirit of the Library Bill ol Rights."

llowever, our stilt hopcful expectations were tem-
pered, even at that time, some months before last
week's astounding decisions by the Supreme Court, and
we were provided a foretaste of what was to come.

Three justices dissented from the opinion of the Court
in the Papish case. Mr. Chief Justice Burger found civil-
ity sufficient reason to restrict First Amendment rights.
He said, in part, that a university is not "merely an

arena for the discussion of ideas by students and faculty;
it is also an institution where individuals learn to ex-
press themselves in acceptable, civil terms." Mr. Justicc
Rehnquist, joined by the Chief Justice and Mr. Justice
Blackmun, found the imagined threat of a taxpayers'
reyolt sumcient to dismiss First Amendment claims. Mr.
Rehnquist suggested that if taxp{yers do not agree wi.t}
the operation of the university, th€y may "doubt the
game is worth the candle."

New Conslilutional Slandards

On June 21, 1973 thc U.S. Supreme Court handed
down decisions in five cases involving issues under the
First Amendment. Generally speaking, these five de-
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cisions change previous constitutional law in at least
four basic ways.

First, the Court explicitly rejected "utterly without
redeeming social value" as a test for obscenity. The
new basic guidelines are these:

(a) whether the average person, applying
contemporary community standards, would
find that the work, taken as a whole, appeals
to the prurient interest; (b) whether the work
depicts or describes, in a patently ofiensive
way, sexual conduct speciflcally defined by
the applicable state law; and (c) whether
the work, taken as a whole, lacks serious lit-
erary, artistic, political, or scientific value.

Second, the phrase "community standards" is no
longer to be interpreted to mean the standards of the
"national community." Rather, the Court declared that
each state-and even each local political subdivision-
may enact its own standards. These are to be applied
by local juries which will review challenged works ac-
cording to the "average person" standard. If a jury de-
cides that the "averagc person" in its particular com-
munity would find a work to be obscene, it is not pro-
tected by the First Amendment. Furthermore, the ques-
tion of whether or not a work is obscene is an issue of
fact for the jury, and hence is not appealable.

Third, there is no longer any necessity for a prose-
cutor to present evidence or expert testimony in his
attempt to convince the jury that a work is obscene and,
therefore, illegal. A prosecutor now has only to present
the work itself to the jury and, based on its fust-hand
review, the jury is entitled to make the determination of
obscenity.

Finally, the concept tiat a person has the right to
possess whatever he desires in the privacy of his own
home (established \t Stanley v. Georgia, i969) has
been narrowly restricted by the Court. Although a per-
son is still entitled to possess whatever he desires in his
own home, he may not purchase, acquire or import
from any source material deemed to be obscene.

In action taken at its meeting or June 22, the Foun-
dation Board of Trustees requested that the American
Library Association appropriate the necessary funds to
file a petition to the U.S. Supreme Court for a rehear-
ing of its five decisions involving tle First Amendment,
and that the litigation be conducted for ALA by thc
Freedom to Read Foundation, its legal action arm for
intellectual freedom.

California Suit

Before I discuss the progress of our California suit,
I think it is appropriate to quote from one of Mr. Justice
Douglas's dissents in these cases: "My contention is that
until a civil proceeding has placed a tract beyond the
pale, no criminal prosecution should be sustained." This
has a direct bearing on the suit in which six of us as
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1973 Downs Award

Goes lo Allain

At the 1973 ALA Annual Conference, Alex P. Allain
was granted the Robert B. Downs Award The award,

established in 1968 to honor Downs, dean of library
administration at the University of Illinois, is given for
outstanding contributions to intellectual freedom in
libraries.

Mr. Allain, well known in the American Library As-
sociation for his eftorts to further First Amendment
freedoms and to establish the Freedom to Read Founda-
tion, has served as chairman of the American Library
Trustee Association Intellectual Freedom Subcommit-
tee, and was a member of the ALA Intellectual Freedom

Committee from 1966 through 1972. He was awarded

the American Library Association Trustee Citation in
1969.

The award was accepted on behalf of Mr. Allain by
Wiltiam D. North, FTRF legal counsel. Mr. North's
remarks are printed below.
Ladies and Gentlemen:

I share the disappointment of all of you that Alex is

not here with us to receive this most significant award.

I know that Alex considers the Robert B. Downs Award
the highest tribute which can be received by a partic-
ipant in the important and ongoing struggle for intel-
lectual freedom.

At the same time, Alex's absence permits me to make
a few comments which his modesty would never permit
were he here.

Alex Allain is, in my opinion, one of thc finest
legal minds in service to the cause of intellectual free-

dom. His grasp of constitutional law and of its his-
torical and philosophical origins is unsurpassed. This
knowledge has been invaluable in developing the Pro-
gram of Action of the Office for Intellectual Freedom

and is the moving force behind the Freedom to Read
Foundation.

But more important than his unsurpassed legal in-
sight is his dedication to the "freedom of the mind."
Somehow, thc library community enlisted this dedica-
tion, to its everlasting benefit. As Alex has written,
"The library must be the bastion of intellectual free-
oom.

In view of the Supreme Court decisions handed down
on June 21, it seems appropriate to quote from an
article which Alex wrote for Library Trends. ln it,
lhere appear the fo)lowing words:

I am really mortified to be told that, in the United
States of America a question about the sale of a book
can be carried before the civil magistrate. . . . Are
we to have a censor whose imprimatur shall say what
books inay be sold, and what we may buy? Shall a

layman, simple as ourselves, set up his reason as the
rule for what we ousht to read? It is an insult to our

citizens to question whether they are rational beings

or not.
These are the words which Alcx quoted from a letter
written by Thomas Jefierson. But they are the thoughts
of Alex Allain; more important, they are the thoughts
which must inspire this great library community to meet
the renewed challenge of censorship.

There is no ultimate and final victory in the battle
to defend intellectual freedom, for each generation

breeds its share of censors. This is why the bastion of
intellectual freedom-the library-must remain invul-
nerable; this is why librarians and library trustees-
defenders of the bastion-must remain strong and
united.

May I read from the letter expressing Alex's regret
at being unable to be here this evening? Alex writes:
"While I will cherish the certificate representing the
Robert B. Downs Award, I want the monetary portion
to be made to the Freedom to Read Foundation."

This gift to the Foundation is more than merely a gift

-it is evidence of his continuing commitment. As Presi-
dent of the Foundation, Alex has asked me to request
all of you to join him in this commitment.

For this moment, your friendship, and this award,
Alex Allain is deeply grateful.

For myself and I know for all of us here, we ale
deeply grateful to Alex Allain.

Alex P, Allain



Supreme Court (co ntinued lrom p . I )

changes in First Amendment law efiected by the Su-
preme Court pose one of the most serious threats of the
century to the freedom to read. If only "serious" lit-
erary, artistic, political, and scientific works can escape

the effods of the censor, the status of such "trifles" as

mystery thrillers must be considered doubtful. One can
find little comfort in the fact that the Chief Justice
found it reasonable or even necessary to point out that
explicit books for the education of physicians have
serious value!

FTRF Asks ALA lo Acl
At its meeting of lune 22, the Board of Trustees

heard a report from its legal counsel and voted to ask
the Executive Board of the American Library Associ-
ation to disseminate to all ALA members information
on the implications of the Court's decisions. The Trus-
tees also asked the ALA for funds to file a petition to
the U.S. Supreme Court for a rehearing of the ob-
scenity cas€s.

At its fust session on June 26, the ALA Council
responded to the Foundation Trustees by unanimously
passing the following resolution:

llhereas, On Jtne 21, 1973, the U.S. Supreme Court
decided five cases involving the application of First
Amendment guarantees to materials having sexual con-
tent; and

llhereas, The effect of these decisions on libraries
has been summarized by Mr. Justice Douglas in his
dissenting opinion (Pans Adult Theater I v. Slayton,
District Attorney, et al.):

What we do today is rather ominous as respects li-
brarians. The net now designed by the Court is so
finely meshed that taken literally it could result in raids
on libraries. Libraries, I had always assumed, were
sacrosanct, representing every part of the spectrum. If
what is offensive to the most influential person or group
in a community can be purged from a library, the li-
brary system wouM be d.estroyed. lEmphasis added.]
And

Whereas, These decisions, collectively, efiect a funda-
mental change in the nature and scope of First Amend-
ment guarantees; and

Ilhereas, These decisions, in substance, change pre-
vious law by holding that (1) works which have somc
redeeming social value, but which do not, taken as a
whole, have "serious literary, artistic, political or sci-
entifc value" are subject to censorship; (2) the deter-
mination of tie seriousness of the value of a work is
to be made by tlte jury on the basis of "contemporary
community standards" applied by the "average per-
son"; (3) the "contemporary community standards"
to be applied by the "average person" are ,ro, those of
the national comrnunity but rather those of any local
subdivision of government which chooses to adopt

obscenity legislation; (4) there is no need for any evi-
dence or showing of proof supporting the claimed ob-
scenity of a work, other than a presentation of the work
itself; (5) the obscenity of a work is an issue of fact
for the jury and hence not an appealable issue; and
(6) wbile a person may possess in the privacy of his
own home material deemed to be obscene, he may not
purchase, acquire, or import such material from any
source;

Now, therefore, be it resolyed, That the American
Library Association file a petition to the U.S. Supreme
Court for a rehearing of its five decisions handed down
on June 21, 1973 involving the First Amendment, and
that the Fre€dom to Read Foundation, the legal defense
arm of the American Library Association's intellectual
frcedom program, conduct the litigation on behalf of the
Association: and

Be it lurther resolved, That the American Library
Association advise the signatories of the Freedom to
Reqd Statement and other appropriate groups of the
foregoing action and invite them to support the effort
of the Association by f,ling similar petitions, joining
in the petition of the Association, or taking other af-
firmative action deemed appropriate.

Petilion Filed

ALA's petition to the Suprcme Court was prepared
by FTRF legal counsel and filed on Monday, July 16.
The petition argues that the First Amendment rigbt to
read is fundamental and implicit in the concept of or-
dered liberty.

The petition requests the Court to review several
problems left unresolved by its June 21st decisions. The
petition asks whether a librarian or anyone can review
every work in a library collection and dccide whether
or not it has "serious" value; whether a library patron
checking out a work with sexual content must have sci-
entific purposes in mind, or whether it is permissible to
check out such works for recreational purposes. Given
the fact that many libraries serve people from more
than one community, the petition also asks how a li-
brarian is to determine which community standards are
to be applied.

The argument of the petition notes that the Supreme
Court has never before held that only works with "seri-
ous" value are protected by the First Amendment. Since
governmental eflorts at thought control can rarely be
confined to questions of manners and tastes, it is argued
that "political trifles" will become subject to the yearn-
ing to use governmental censorship, and that the cen-
sorship of books with sexual content deemed not "seri-
ous" will inevitably spill over into the areas of religion
and politics.

It is cruel and unusual punishment, the petition says,
to subject librarians and other disseminators of ideas to
criminal penalties for distributing works that they



cannot know are unprotected until a decision is made
in the course of their criminal trial. In rejecting the
opinion that the states can assume that so-called ob-
scene works are capable of encouraging or causing ant!
social behavior, the petition notes that membcrs of the
Commission on Obscenity and Pornography who re-
jected the Commission Report did not argue that ob-
scenity incites anti-social conduct.

Four Trustees Elected
The 1973 membership vote to fill four vacancies on

the Board of Trustees resulted in the election of Richard
L. Darling, Evelyn Lew, Eli M. Oboler, and Jane
Wilson. Three of thesc trustecs setved on thc Board
previously.

Mr. Darling, Dean, School of Library Service, Co-
lumbia University, was an ex officio member of the
Board by virtue of his chairmanship of thc ALA Intel-
lectual Freedom Committee.

Miss Lcvy was appointed to the Board of Trustees
in 1972 to complete the term of Daniel Mclcher, who
resigned. Miss Levy is a member of the ALA Execu-
tive Board and is Regional Librarian, Enoch pratt Frec
Library, Baltimore.

Mr. Obolcr, University Librarian, Idaho Stirtc Uni,
versity, was first clccted to the Board in 1971. Mr.
Oboler has served on the ALA Intcllectual Frecdom
Committee and is well known in the library comnunity
for his efforts on behalf of the freedom to read.

Miss Wilson, Chief Acquisitions Librarian, Rooscvelt
University, Chicago, is chairman of the Illinois Library
Association's Intellectual Freedom Committee.

Affain Reelected President
At the first meeting of the new Board of Trustees,

held in Las Vegas on Friday, June 22, Foundation
officers for 1973-74 werc elected. The president for
1972-73, Alex P. Allain, was unarimously re€lected, as
was the vice-president, Everett T. Moore. Richard L.
Darling was elected treasurer.

The bylaws of the Foundation provide that thc Ex-
ecutive Committee of the Board of Trustees shall con-
sist of thc president of the Foundation, who serves as
chairman of the Board of Trustees, and two elected
trustees and two ex officio trustees. Those elected to
serve on the 1973-74 Executiye Committee are Mr.

- Moore, Mr. Darling, Gracc Slocum, representative of
the Library Administration Division of the ALA, and
Joslyn Williams, representative of the ALA Social Re-
sponsibilities Round Table.

Glarence Day Winners
Give Cash Award to FTRF

Sol M. Malkin and Mary Ann O'Brian Malkin, pub-
lishers and editors of AB Bookman's Weekly, are the
recipients of thc 1973 Clarence Day Award. The Mal-
kins donated the $ 1,000 cash award to the Freedom to
Read Foundation.

Sol M. arul Mary Ant M.tlkin receive the Day Award
citation lrom ALA President Katlrerine Laich (right).
Robert F. Delzell ol ALA Awercls Committee looks on.

The Clarence Day Award, established in 1959 and
funded by the Association of American Publishers, is
made to librarians and other individuals for outstanding
work in encouraging the love of books and reading.
Previous winners include Robcrt Cromie. Clifton Fadi-
man, and Granville Hicks.

The award citation congratulates the Malkins .,for

their service to the wodd of books through publishing
and editing the AB Bookmon's lleekly and Yeerbook,"
The citation continues: "For a quarter of a ccntury,
each issue of the Bookman's lleekly has borne thc im-
press of the Malkin immense erudition and continuing
romance with books. . Sol and Mary Ann Malkin,
colorful figures, outstanding even in the colorful world
of bibliophiles, have through their knowledge and en-
thusiasm, stimulated the joy and satisfaction of reading
and working with books."



Z,Lp Comix (continued from page I )

booksellers which afiects the sale of all books-those
that are constitutionally protected as well as those that
arc obscene."

Thc Foundation's amicus brief in support of the ap-
pcal to the U.S. Suprcme Court, filed in the name of the
American Library Association, statcs the following:

The New York statutory presumption has broad and
serious implications for libraries in that evcry library
collection includes many works having sexual content.
For this rcason potentially every work with sexual

content in a library collection exposcs a librarian to
criminal prosecution undcr the New York Obscenity
Law.

In addition, the American Library Association has

a direct interest in this case in furthcring thc role of
librarians as historic guardians of the freedom to read.
Libraries arc repositorics of information and knowlcdgc
and are established to preservc and disscminate thc
rccords of the world's culturcs, Librarians have his-
torically resisted every efiort to limit their collections to
those matcrials rcflccting attitudes, ideas and literary
styles bearing the imprimatur of governmental author-
ity. It is thc responsibility of libraries to provide books
and other materials presenting all points of vicw con-
cerning the problems, issues and attitudes of our times.

This responsibility cannot be fulfilled if the threat
of criminal prosecution is so great as to deter authors
from writing, publishcrs from publishing, or book-
sellers from selling such books and materials. Nor can

this responsibility be fulfilled if the threat of criminal
prosecution is so grcat as to coerce libraries and li-
brarians to adopt a policy of "self-censorship" whereby

libraries are "purged" of all materials which are argu-
ably obscene.

It is this interest in the freedom to read and the
preservation of library resources that prompts the Amer-
ican Library Association to urge the Court to assume

iurisdiction of thc case.

Membership Promotion
This year's FTRF rcport to the ALA Council in-

cluded a special appeal for support from ALA mcm-
bers during the crisis precipitated by the June 2lst
decisions of the U.S. Suprcme Court. Immcdiate rc-
sponses from ALA membcrs at the conference brought
contributions totaling $1500.

An early, beat-the-Christmas-rush membership re-
ncwal mailing to ALA's 25,000 personal members will
include a special report from the Foundation on thc
implications of the Supremc Court dccisions. The report
includes an invitation to join the Foundation.

Membership Renewals Coming
During the course of the past year, FIRF member-

ship has remained stable, and mcmbers have contrib-
uted slightly morc than $10,000. It is clear that to date
the Foundation's activities have been sustaincd by a

small but cornmitted group of persons. Your continu-
ing support is not only desired but absolutely e.rr€,?/ial
to the Foundation's program. Please don't overlook the
forthcoming membership renewal notice.

Use this tom Name: E Mlss tr Mr. D Ms.

to get a lriend to join the Freedom to tr Mrs. 6 Mr. & Mrs.

Read Foundation today:

I would like to become an active member
ol the

FREEOOM TO BEAD FOUNDATION.

I undersland that my annual dues ol $10.00 en- ^:;-
titles me to vote in elections ol ttuslees lo the Address:

Boad, and to rcceive lhe FTRF NEWS prus ma-
terial pertaining lo specia/ lssues.

E Check enclosed D Bill me

n I want to do more. My check includes an addi-

Cily:

tional contribution to the Foundation in the Teteohone No.: Area code
amount ot $-.

zlp



"Obscenity" at most is the expression of ofien-
sive ideas. There are regimes in the world where
ideas "ofiensive" to the majority (or at least to
those who control the majority) are suppressed.
Most of us would find that world offensive. One
of the most ofiensive experiences in my life was
a visit to a nation where bookstalls were filled only
with books on mathematics and books on religion.

I am sure I would find ofiensive most of the
books and movies charged with being obscene.
But in a life that has not been short, I have yet to
be trapped into seeing or reading something that
would offend me. I never read or see the materials
coming to the Court under charges of "obscenity,"
because I have thought the First Amendment
made it unconstitutional for me to act as a cen-
sor. I never supposed that government was
permitted to sit in judgment on one's tastes or be-
liefs-save as they involved action within the
reach of the police power of government.

-luslice 
llilliam O. Doaglas, dissenting

in Paris Adult Theatre I v. Slaton

Report (co ntinued lrom p. 2 )

librarians are joined as plaintifis by the American Li-
brary Association, the California Library Association,
and the Los Angeles Public Library Stafi Association
against the Attorney General of the State of California,
challenging the state's "harmful matter" statute.

In effect, we contend in the suit that no librarian
should be subject to criminal penalties for distributing
works that have never been declared illegal in a court
of law. It is a cardinal principle of crirninal justice that
a pcrson must be able to ascertain with reasonable cer-
tainty what the law forbids. Undcr present "harmful
matter" law. no man. not even the most learned attor-
ney, not even the California Attorney General, can pre-
dict with assurancc whether a given jury will find a
work "harmful."

This principle of justice, that a person cannot be
convicted under a vague statute, is the principle under
which, we contend, the California "harmful matter"
statute should be declared unconstitutional. I stress this
point bccause the recent decisions of the Supreme Court
do not undercut our suit; as Douglas's dissent makes
cleaJ, the issue we have raised was not considered by
the justices in the majority. Indeed, the suit could es-
tablish a precedent whose importancc under the new
constitutional law cannot be overemphasized,

A critical hurdle has been passed in thc suit. On
March 12, United States District Judge Harry Pregerson

ordered that a three-judge panel be convened in ac-
cordance with the application of the plaintifis. Denying
the "motion to dismiss" filed by the defendant, the
California Attorney General, Judge Pregerson held that
a genuine controversy was before the court and that a
substantial constitutional problem had been raised. One
major issue that the judge had to resolve concerned the
question of standing to sue. In deciding in favor of Cali-
fornia librarians and library employees, the judge cited
the recent decision of the U.S. Supreme Court on abor-
tion laws. The Supreme Court held that physicians who
were never prosecuted or even tireatened with prose-
cution under extant abortion laws did have standing to
bring suit against these laws.

The case will go beforo the three-judge panel in Sep-
tember. Affidavits supporting the claims of the plaintiffs
have been flled with the court. Atter the Attorney Gen-
eral files affidavits supporting his claims, which he has
actively been soliciting from librarians in California, we
will have a chance to respond, and then the issues will
be argued before the federal panel.

Zap Comix Case

In other action this spring, the Board of Trustees
voted to file an amicus brief in the appeal of the Zap
Comix case (People ol New York v. Kirkpatrick) to the
U.S. Supreme Court. This is an appeal frorn the New
York State Court of Appeals. The highest judicial body
of New York upheld the constitutionality of a state law
which says that a person who sells obscene material in
the course of his business ts presumed to do so with
the knowledge of its content and character, In other
words. the mere fact of distribution allows the coufi to
infer that materials were distributed with knowledge
of their content and character. The four-to-three ruling
of the court sustained lhe 19'7Q convictions of man-
agers of two Manhattan bookstores which sold copies
of the so-called adult comic, Zap Comix. The man-
agers contended that the presumption of the law vio-
lated constitutional guarantees of due process and free
speech. In dissent, Chief Judge Stanley Fuld said,
"Freedom of speech is too important a right to allow it
to be seriously impeded or impaired by a presumption."
If allowed to proceed, the Foundation will attempt to
vindicate Judge Fuld's claim.

Given what we argue in the California suit, namely,
that librarians must know what they can legally dis-
seminate to minors, it is vital that we challenge the con-
stitutionality ot this presumption that the disseminator
knows the content of ever'.thing he disseminates.

Special Appeal

In closing, I must return to a problern touched upon
in President Allain's previous reports to this Council.
I refer to the matter of financial support for the Foun-
dation. As you now know, the wheels of the judicial



machine turn very slowly, even when a case involves
a First Amendment issue to which the coufis must give
priority. And these slowly turning wheels require enor-
mous sums of money to oil their movement. Since our
Midwinter Meeting, the Foundation has sought sup-
port from those who should have a genuine commit-
ment to the freedom to read: publishers and booksel-
lers. The Foundation has written to major publishers
in the United States, and to nearly 500 distributors of
books and periodicals.

But it is clear that we must seek our major support
from members of this Association. Whatever our suc-

cess in seeking funds from publishers and others inter-
ested in the First Amendment, those whose standards
and well-being the Foundation is designed to protect
must give it their firm commitment. In a special appeal
distributed at the registration desk of this Conference,
it was announced that this report to Council would in-
clude a special appeal for support.

Allow me to explain why we must make this special
appeal. Since the beginning of this fiscal year-last Sep-
tember-legal fees for the California suit alone have
totalled more than $10,000. In the same period of time,
Foundation members have generously contributed ap-
proximately that amount. However, and I must under-
line this however, fees for attorneys and related court
expenses continue to come in. It would be more than
a setback for the Foundation and the members of this
Association if, suddenly, we had to withdraw from the
California suit for lack of funds.

Moreover, thc strain on our resources that the Cali
fornia suit represents forces us to curtail activities on
virtually every other front. A strong amicrs brief in the
case I mentioned, the Zap Comix case, could be vitally
important, not only as a supplement to the California
suit. but to all librarians who are included under laws
containing presumption clauses. If booksellers dissemi-
nate 10,000 itcms from their stores and are held ac-
countable for the contents of each of these 10.000 items,
what would be the effect on libraries and librarians if
they, too, are to be held accountable for the content,
not of 10.000 items. but of hundreds of thousands of
books and other materials? We must be able to take
aclion in such cases. Bat action requires money.

I have faith that you will support the California suit,
that you will enable the Foundation to fulfill its pur-
poscs. Support from just the ALA members present at
this Conference would enable the Foundation to pur-
sue a far more vigorous course of action. And such sup-
port would be a clear signal tiat the profession stands

fumly committed to its standard, the Library Bill ol
RiPhts-

Pl€ase let me remind you also of the LeRoy C. Mer-
ritt Humanitaxian Fund. This Fund is capable of acting
direcdy and quickly to assist individuals who are in
immediate need of help when they are victims of attack
on their freedorn of expression and may need legal or
financial support. The Merritt Fund has been employed
several times in instances in which there has not been

time for consideration and approval by the full Board
of the Freedom to Read Foundation. We invite contri-
butions to this Fund by all who recognize the urgent
need for ready support by such an AlA-sponsored
organization.

Many members have asked why, if the Freedom to
Read Foundation is indeed the legal arm of the ALA's
program in support of the Library Bill of Rights, it is

not possible to apply for membership in the Founda-
tion along with the application for ALA membership.
I am happy to announce that this year there will be an
insert with the membership renewal reminders, so that
if. you wish to write checks for the Freedom to Read
Foundation or the Merritt Fund, you may return them
in the same envelope, along with your check for ALA
membership.

On behalf of Mr. Allain and the members of the
Foundation, I thank you for your response.

Respecdully submitted,
Evenrtt T. MoonB
Vice-President

List of Obscenity Statutes Prepared
Foundation members interested in following changes

in obscenity law may want to obtain copies of an anno-
tated list of state obscenity statutes prepared by the
Office for Intellectual Freedom. For your copy, send a

stamped, addressed envelope to: Ofrce for Intellectual
Freedom, American Library Association, 50 East Huron
St., Chicago, Illinois 60611.

Copies of Petition Available
Copies of ALA's petition to the Supreme Court for

a rehearing of the First Amendment cases decided on
Iune 21, 1973 are available for $3.00 each to cover
printing and handling costs. Requests should be sent to:
Freedom to Read Foundation, 50 East Huron St., Chi-
cago, Illinois 60611. Checks or money orders, payable
to the Freedom to Read Foundation. should accom-
pany requests.

Frcedom to Read Foundation News is prepared by the staff ot the ALA Office for Intellectual Freedom.

Pleaso direct coftespondence to Freedom to Read Foundation. 50 East Huron Street, Chicago, lL 60611.


