


















































Fairfax, Virginia

Ruling that even racist and obnoxious student performances
are protected by the First Amendment, a federal judge over-
turned the suspension of a fraternity at George Mason
University that had run an ‘‘ugly woman’’ contest where a
white man dressed in drag and black face. On August 27,
U.S. District Court Judge Claude M. Hilton rejected the
university’s argument that the Sigma Chi fraternity should
be suspended for two years.

The university contended that the skit, held in a school
cafeteria during a week of fund-raising activities, was disrup-
tive and should not be considered protected expression. ‘‘This
skit contained more than a kernel of expression,”” Judge
Hilton countered, ‘‘therefore, the activity demands First
Amendment protection.”’

The incident occurred last April 4 when sorority members
helped dress eighteen fraternity members in wigs and dresses,
and then paraded them before an audience of students. One
of the 18 came out in black face, wearing a black wig with
curlers and pillows tied to his chest and buttocks.

Kenneth E. Bumgarner, associate vice president and dean
of student services at George Mason, said minority students
who were in the cafeteria were offended and sent him a let-
ter of complaint. While he investigated, tensions on campus
rose and continued to rise after members of the fraternity
publicly apologized. On April 19, the dean announced that
he had suspended Sigma Chi for two years. He also sus-
pended, for one year, the Gamma Phi Beta sorority, whose
members had costumed the black-faced contestant. The court
ruling did not affect that suspension, but Bumgarner said he
would now review it.

‘“There is no doubt that the ugly woman contest was inap-
propriate and offensive,”” said Victor Glasberg, an ACLU
attorney who represented the fraternity. ‘‘Something had to
be done about it, but the university did it in a grossly inap-
propriate manner.’’

““This decision is a reasoned admonition to college and
university administrators against overstepping and possibly
treading on the First Amendment rights of students,”” com-
mented Sheldon E. Steinbach, general counsel to the
American Council on Education, which represents most of
the nation’s colleges and universities.

The decision reflected the increasing difficulty college ad-
ministrators are facing as they try to protect minority groups
and women from harassment while also guarding the First
Amendment rights of all students. Many campuses have
passed special codes barring obnoxious or harassing speech
and behavior, only to find these challenged and sometimes
overturned in federal courts. George Mason has not adopted
any sort of speech code, but administrators say they intend
to keep the atmosphere on the state university campus free
from bigotry. Reported in: New York Times, August 29.
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schools

Las Vegas, Nevada

A Nevada school district’s refusal to allow Planned Parent-
hood to place advertisements in high school newspapers,
yearbooks, and sports programs does not violate the First
Amendment, a divided en banc panel of the U.S. Court of
Appeals for the Ninth Circuit ruled August 7. The majority
in Planned Parenthood of Southern Nevada, Inc. v. Clark
County School District held that the publications were not
intended to be public forums, and that the refusals were
reasonable because they were content-neutral.

The ads in question offered routine gynecological exams,
birth control methods, pregnancy testing and verification,
and pregnancy counseling and referral. Acting pursuant to
school district policy, various school principals refused to
accept the ads on the ground that they might be perceived
as putting the school’s imprimatur on one side of the con-
troversial issue of birth control.

Analyzing the case under Hazelwood v. Kuhlmeier, the
court noted that the district had a general policy allowing
principals to control the content of school-sponsored publica-
tions. It said that in accepting advertising, the schools were
not motivated by a desire to provide a forum for ideas, but
merely wanted to defray the costs of these publications. Thus,
there was no *‘clear intent to create a public forum,”’ in the
words of Hazelwood.

The justification for refusing the ads was reasonable, the
court ruled, because it was viewpoint neutral. The ads in-
volving birth control information were rejected in order to
maintain a position of neutrality on a sensitive and controver-
sial issue, and to avoid opening up these publications to the
debate on both sides of the abortion issue.

*‘Controlling the content of school-sponsored publications
s0 as to maintain the appearance of neutrality on controver-
sial issues is within the reserved mission’’ of the school,
wrote Judge Pamela Rymer for the majority.

Four dissenting judges accused the majority of misreading
Hazelwood and the Supreme Court’s other public forum
cases. In their view, the school district had opened up its
publications to advertisers indiscriminately, and thereby
created a limited public forum, exclusion from which is sub-
ject to heightened scrutiny.

Planned Parenthood had complained that its submissions
were the only ads ever rejected under the district’s policy.
Ads for Las Vegas-area casinos, political candidates, and
churches were often accepted, the group noted. Reported in:
United States Law Week, August 27; Wall Street Journal,
August 8.
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—— is it legal?

National Endowment for the Arts

Washington, D.C.

Government documents released September 17 showed that
the National Endowment for the Arts yielded to political
pressure last year in overturning grant recommendations for
four sexually explicit performance artists, according to a
coalition of civil rights groups that obtained the materials.
The documents were released as part of a lawsuit filed in
U.S. District Court in Los Angeles challenging the endow-
ment’s denial of grants to performers Karen Finley, John
Fleck, Holly Hughes, and Tim Miller.

In one of the documents, the transcript of a closed meeting
of a grant-recommending panel in May, 1990, John E.
Frohnmayer, chair of the endowment, was quoted as asking
members ‘“if in the very short political run,”’ it is more im-
portant to support the controversial performers or to save
the endowment ‘‘in some sort of recognizable form.”’

Another transcript quoted a member of the National Coun-
cil on the Arts, the Presidentially appointed body that ad-
vises the endowment chair, as referring to the performance
artists as ‘‘hand grenades.”” Other council members were
quoted as recognizing that their decision must be made in
a ‘‘political world’’> and amid ‘‘political considerations.”’

At the time of the meetings, the endowment was under
fire from some members of Congress and conservative
political and religious groups for having supported art that
some considered obscene or blasphemous. In June, 1990,
Frohnmayer was reported to have told a meeting in Seattle
that “‘political realities’’ made it likely he would have to veto
some of the recommended grants. He denied making the

remark, however, and contended that politics played no part

in his decision.
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The legislation that established the arts endowment
specified that the sole criterion for endowment grants is
aesthetic merit. The performance artists contend that this does
not permit political factors to be taken into account.

‘‘Congress constructed the endowment specifically to in-
sulate it from political interference,’’ said David Cole, pro-
fessor of law at Georgetown University and a staff attorney
for the Center for Constitutional Rights. ‘‘More important-
ly, it violates the First Amendment for the government to
create a forum for the support of artistic expression and then
employ political considerations in picking and choosing
which art to support.”’

In February, 1990, a theater panel of the endowment
reviewed about 95 applications for grants in a category called
Theater Program Fellowships for Solo Performance Theater
Artists and Mimes, and recommended approving 18 of them
in amounts ranging from $5,000 to $11,250. On May 4,
Frohnmayer reconvened the panel via a telephone conference
call and discussed with the members his misgivings about
a few of their recommendations.

On May 13, 1990, the 26-member National Council on
the Arts took the unusual step of postponing its decision un-
til more information could be obtained about the four con-
troversial artists. Frohnmayer supported the postponement.
Then, on June 29, Frohnmayer announced that a majority
of the council members had urged him to approve only 14
of the 18 recommended grants, and that he had accepted their
verdict and overruled the panel on grants to Finley, Hughes,
Fleck, and Miller. According to endowment records, in the
seven years before 1989, the chair of the endowment had
reversed just 35 of approximately 33,700 panel
recommendations.

The documents released in September included transcripts
of the May 4 conference call and the May 13 meeting of the
council, and a summary of telephone calls from the endow-
ment’s former general counsel to council members.

On May 4, according to one transcript, Philip Arnoult,
chair of the solo theater panel, told Frohnmayer that the panel
had decided not to ‘‘bring political issues that are clearly there
into this discussion.”” A few minutes later, Frohnmayer said,
‘I guess the question is that, trying to put it as crassly as
I possibly can: If in the very short political run, the question
were, is it more important to fund one or more of these peo-
ple, or to have the endowment continue in some sort of
recognizable form, what do I do?”’

According to another transcript, Nina Brock, a council
member, said in a phone conversation that any standard used
by the council must be “‘weighed against the political situa-
tion we find ourselves in.”’ In another transcript, council
member Bob Johnson referred to the controversial performers
as ‘‘hand grenades on the table.’” He also said, ‘‘politically,
we don’t win either way.”

A member of the endowment staff complained that the
artists’ supporters were quoting from the transcripts out of
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26 that news organizations lost two-thirds of the libel trials
in which they were involved in 1989 and 1990, and that the
average award was just under $4.5 million. That was a ten-
fold increase from the average award of $432,000 in
1987-88, when defendants won half of such trials.

The report also estimated that about 90 percent of libel
actions against the news media are dropped, settled or
dismissed before going to trial.

For a decade, the center has analyzed trends in libel law
biannually, and the most recent two-year period reflected a
renewed hostility to news organizations not seen since Presi-
dent Ronald Reagan’s first term. From 1981 to 1984, the
average damage award was more than $2 million. In the
1985-86 period, the average declined to $1.2 million, and
in 1987-88, the average dropped further to $432,000. The
giant leap in the average damage award in the past two years
to $4.5 million suggests that juries are again inclined to
punish news organizations. However, an average of only fif-
teen libel actions went to trial each year in 1989 and 1990,
compared with an average of about thirty each year in the
earlier 1980s. Reported in: New York Times, September 26.

privacy

Cincinnati, Ohio

A sweep of telephone records to track news leaks regar-
ding Procter & Gambie Co. (P&G) was much more exten-
sive than previously disclosed. According to a June 17 sub-
poena issued by the Hamilton County Common Pleas Court,
Cincinnati law enforcement authorities had access to the
phone records of hundreds of thousands of Ohio residents.
The court ordered Cincinnati Bell to identify ‘‘all 513 area
code numbers’’ that dialed the office or home phone number
of Wall Street Journal reporter Alecia Swasy between
March 1 and June 15.

That meant the phone company had to search by computer
some 655,297 home and business telephone lines and at least
35 million calls. The number of calls identified in the search
was not released.

While the use of phone records to identify news sources
has raised basic First Amendment issues, the broad scope
of the subpoena had troubling implications for privacy rights,
attorneys said.

“‘There’s no reason for the subpoena to be this broad. It’s
cause for alarm,”’ said Robert Newman, a Cincinnati attorney
specializing in First Amendment issues. ‘‘P&G doesn’t have
to intrude in the lives of P&G employees, let alone everyone
else.”

P&G said its complaint was triggered by a June 10 article
in the Journal disclosing the resignation of the head of a
troubled division and a follow up article the next day saying
the company might sell part of the division. The company
said it went to court only after conducting an internal in-
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vestigation aimed at identifying who leaked the information,
but the subpoena was issued just four days after the second
article appeared, raising questions about the thoroughness
of P&G’s search.

The company said it was interested only in pinpointing
employees who might be ‘‘disclosing company business
secrets,’”” and cited an Ohio statute that prohibits such
disclosures by current employees. Reported in: Wall Street
Journal, August 15. (J
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schools

Anne Arundel County, Maryland

Author-singer Barry Louis Polisar became a minor cen-
sorship celebrity last year when Anne Arundel County school
officials banned his playfully subversive children’s books,
recordings and performances (see Newsletter, November
1990, p. 210). On September 11, however, Polisar, whose
songs include ‘‘My Brother Threw Up on My Stuffed Toy
Bunny’’ and ‘‘Never Cook Your Sister in a Frying Pan,”’
signed an agreement with the school district that effectively
lifted whatever ban had been in place. Polisar’s books will
remain on school library shelves, his recordings will be sub-
mitted to a neutral committee that reviews instructional
materials, and he is free to perform in schools that choose
to book him.

“I’m somewhat amazed that it has taken an entire year
to resolve,”” said Polisar. ‘I don’t want to be in the position
to gloat. I’'m satisfied that an agreement has been reached.
I'm pleased that I got everything that I asked for.”’

School officials always maintained that Polisar’s work was
never banned, only deemed inappropriate for use as instruc-
tional material — a designation that barred teachers from us-
ing his work in class. However, as a result of the September
1990 decision, Polisar’s name was dropped from a list of
performers approved for use in the schools, where he had
performed regularly since 1976. The controversy caused the
singer to lose concert bookings, although he gained national
attention from it. Reported in: Washington Post, September
12; Anne Arundel County Sun, September 12; Baltimore Sun,
September 12.

college

Long Island City, New York

One day after a student art exhibit supporting abortion
rights was covered over with black paper, LaGuardia Com-
munity College officials ordered that the exhibit remain on
display until its scheduled end on August 29. Students had
contended that the college in the New York City borough
of Queens was engaging in censorship when, in response to
complaints from students and politicians, the display was
covered over.

The exhibit, called ‘‘Beatitude,’’ used religious imagery
to support abortion rights, incorporating photographs of
women, some of them nude, with wooden rosary beads, a
statue of the madonna and child, wire hangers, crosses,
candles and collage reproductions of newspaper articles about
anti-abortion protests. Susan Bastian and Lillian Pons, two
photography students who assembled the exhibit, said the
message was both aesthetic and political.

““This is about a woman’s choice to have a baby or to have
an abortion,’’ Bastian said. ‘“Women have been persecuted
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for their beliefs. I don’t think government has any business
telling men or women what to do regarding childbearing.
This exhibit was to get a discussion going: to look at it and
form your own opinion.”’

Students and some faculty mounted petition drives for and
against the exhibit. Some students said they thought the
display was anit-Catholic because of the symbols used; others
said it was anti-religious. ‘“We used the symbols because
we were raised Catholic, and were most familiar with them,”’
Pons explained.

Bruce Brooks, a professor who oversees the lobby gallery
where the exhibit was displayed, said he covered it with black
paper August 13 after the school administration ‘‘made it
clear”’ that it was uncomfortable with the pressure it was
receiving from politicians.

““They were acknowledging political pressure at a time
when the city is in dire financial straits,”” Brooks said. ‘‘No
one said, ‘Take it down,’ but the hint was clear that was what
the administration wanted. I did not want to take the exhibit
down. When I put up paper covering it, I thought I was buy-
ing time until I could come up with another decision.’’

Soon after the exhibit was covered, students, complain-
ing about censorship and the lack of academic freedom, tore
the paper down. The dean of students, William Hamilton,
said that when the issue came to be censorship, he instructed
Brooks to uncover the exhibit despite his initial concern that
there might be violence or a disturbance by those opposed
to it.

*‘I called Professor Brooks and told him the exhibit must
stay up. . .because the matter was beginning to be interpreted
as censorship,”” Hamilton said. *‘It has been the administra-
tion’s position that the students had a right of expression
through art. We never said the exhibit had to come down.”’

Brooks and Hamilton both said that at least three Queens
members of the New York State Assembly had objected to
the exhibit. Reported in: New York Times, August 15.

film
Boston, Massachusetts

Titicut Follies, a documentary film depicting abuses of
mental patients at Bridgewater State Hospital that despite be-
ing banned for more than two decades was influential in
transforming mental health care nationwide, may now be
shown without the last restrictions placed on it two years ago.

Judge Andrew Gill Meyer ruled in early August that the
film may now be shown in public without alteration. The
ruling reversed Judge Meyer’s own 1989 order in which he
permitted public showings, but ordered that the faces of cer-
tain patients be blocked out. The film’s maker, Frederick
Wiseman, argued through his lawyer, Harvard law professor
Kathleen Sullivan, that the blocking out was not technically
feasible on film, and Meyer concurred.
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“I am very pleased that the film will be available to be
shown without restrictions,’” Wiseman said. ‘‘I have waited
24 years for it. And I am pleased not just for myself, but
because it is an affirmation of the value of the First Amend-
ment.’’

When it was completed in 1967, Titicut Follies raised a
storm of protest from state officials and others. The
Massachusetts attorney general at the time, Elliot Richard-
son, succeeded in banning public showings; however, the
film was seen over the years by special audiences of physi-
cians, nurses and mental health workers.

In allowing the film’s unrestricted release, Meyer wrote,
““A quarter of a century has passed since the film was
made. . .and I have seen no evidence of harm to any in-
dividual as a result of the film being exhibited . . . . However,
the names and addresses of those individuals shown in the
film shall continue to be kept strictly confidential.””” Reported
in: Boston Globe, August 2.

books

Boston, Massachusetts

After determining that the books were not obscene, the
U.S. Attorney’s office in Boston on June 14 released a ship-
ment of a lesbian photo book seized by Boston Harbor
customs officials ten days earlier. ‘‘We made a determina-
tion that the book is not obscene within the meaning of the
statute in question and the book shipment will be released,”’
an office representative announced.

The shipment of 1,056 copies of American photographer
Della Grace’s Love Bites was published by GMP Publishers
U.K. and imported by gay and lesbian publisher Alyson
Publications of Boston. Publisher Sasha Alyson said the in-
cident was a case of ‘‘homophobia disguised as censorship.
We import pretty tame stuff and no one anticipated this. This
book is absolutely not obscene. We’re glad they’ve released
the books but I want to know why and how one homophobic
individual at the customs office can tie up a taxpayer’s time
and money in a pointless exercise like this.”’

The book contains sixty photographs ranging from gay
pride marches to women holding hands. According to
Alyson, several photos suggest sexual activity but do not
show it. Reported in: Publishers Weekly, June 28. []

SUPPORT
THE
FREEDOM
TO
READ

November 1991

(Morristown brief . . . from cover page 187)

Receipt of information and ideas is an essential component
of speech itself. ‘‘Freedom’’ of speech would mean little if
audiences were not as free to listen as speakers were to
speak. Moreover, unless individuals are free to hear and
learn, the quality of their own speech, opinions, and private
contemplations will be correspondingly impoverished. For
these reasons, the United States Supreme Court has long
recognized that the First Amendment extends protection to
the process of communication itself — and thus to recipients
of information and ideas no less than to speakers. There is
simply no basis for Morristown’s contention that the right
to receive information is merely a governmental obligation
to avoid content-based censorship. To the contrary, the
Supreme Court has subjected content-neutral regulation of
receipt of information to the same scrutiny it accords content-
neutral regulations of dissemination of information.

Public libraries have long been dedicated to the very prin-
ciples that animate the First Amendment right to receive in-
formation and ideas. In the Nineteenth Century, the trustees
of the Boston Public Library — on which today’s public and
free libraries are modeled — declared that “‘it is of para-
mount importance that the means of general information
should be so diffused that the largest possible number of per-
sons should be induced to read and understand questions go-
ing down to the very foundations of social order.”” The
American Library Association has formally resolved that
““‘libraries serve the function of making ideas and informa-
tion available to all members of the society, without
discrimination, . . .including the indigent or the economically
disadvantaged. . . . The right of free access to information
for all individuals is basic to all aspects of library service.”’

For these reasons, public libraries are quintessential public
forums for access to information. The public has a First
Amendment right of access to public library property to
receive information just as it has a right to attend criminal
trials held on public property. The Supreme Court has made
clear that ‘“‘[t]he right of access to places traditionally open
to the public. . . may be seen as assured by the amalgam of
the First Amendment guarantees of speech and press. . .and
assembly.”’

Although the public has a First Amendment right of
access to public libraries, libraries are not entirely without
power to regulate such access in furtherance of substantial
government interests. Content-neutral time, place or man-
ner regulations, and regulations of non-expressive elements
of public presence in the library that *‘incidentally’’ affect
access to information, may be valid if they satisfy exacting
First Amendment requirements. Content-based regulation of
access to information in public libraries is presumptively valid
and must satisfy even stricter judicial scrutiny. . ..
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I. Receipt Of Information Constitutes An Exercise of A
Fundamental First Amendment Right.

The Supreme Court has held explicitly that ‘‘the protec-
tion afforded [by the First Amendment] is to the communica-
tion, to its source and to its recipients both.”’ Virginia State
Board of Pharmacy v. Virginia Citizens Consumer Council,
(emphasis added). On numerous occasions, the Court has
reiterated that the public has a First Amendment *‘right. . .to
receive suitable access to social, political, esthetic, moral,
and other ideas and experiences.”’ Red Lion Broadcasting
Co. v. F.C.C.; see Martin v. City of Struthers; (the First
Amendment ‘‘necessarily protects the right to receive’’ in-
formation); Griswold v. Connecticut, (‘‘[tlhe right of
freedom of speech and press includes not only the right to
utter or to print, but. . .the right to receive, the right to
read. . .and freedom of inquiry [and] freedom of thought’’);
Stanley v. Georgia, (‘‘[i]t is now well established that the
Constitution protects the right to receive information and
ideas’’)’ see also Kleindeinst v. Mandel. Relying on this long
line of Supreme Court decisions, the district court recognized
that the First Amendment safeguards the right to receive in-
formation. For that reason, the district court correctly con-
cluded that ‘‘the library policy at issue in this case, which
conditions access to public reading materials, necessarily falls
within the purview of First Amendment jurisprudence.’’

The Morristown Public Library challenges the district
court’s conclusion regarding a ‘‘right to receive’’ informa-
tion, arguing that ‘‘[t]he court’s entire ruling is premised on
a mischaracterization of a so-called ‘right to receive infor-
mation,” which until now has been found to exist only in cases
involving content-based censorship.’’ That argument misap-
prehends both the holdings of the cases upon which it relies
and the nature of the right protected by the First
Amendment.

The Supreme Court has never held, or even suggested,
that the right to receive information applies only when the
government seeks to ‘‘censor’’ or deny access to informa-
tion of specific content. Because the First Amendment pro-
tects ‘‘the communication, . . .its source and. . . its recipients
both,’’ Virginia State Board of Pharmacy (emphasis added),
there can be no basis for maintaining that the recipient is
somehow less protected than the speaker. To the contrary,
it is clear that the receipt of and quest for information is en-
titled to protection from content-neutral, as well as content-
based, restrictions. . . .

The right to receive information is and ought to be
accorded this paramount place in our scheme of constitutional
liberties. A public free to read and learn is fundamental to
speakers’ realization of the rights to disseminate their
messages to all who would hear; and, in turn, the freedom
to read and otherwise acquire information is fundamental to
the reader’s own effective exercise of his or her right to ap-
prehend, synthesize, and disseminate information and ideas.
As the American Library Association Council has stated in
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an Interpretation of the Library Bill of Rights, ALA’s basic
policy statement on intellectual freedom, *‘[pJublicly sup-
ported libraries, like public schools and universities, are sup-
ported in part from a recognition that information and educa-
tion are essential components of informed self-government.”’
Access to information and ideas is also an essential compo-
nent of each individual’s participation in this Nation’s
celebrated ‘‘marketplace of ideas.”” The First Amendment,
therefore, stands as a bulwark against governmental denial,
to any citizen, of the right to sample the wares in that ex-
traordinary and ‘‘unfettered’’ marketplace.

II. Access To Information In Public Libraries Is
Guaranteed By The First Amendment.

As with the right to speak or otherwise disseminate infor-
mation, the right to receive information does not necessari-
ly entail a right to do so on publicly owned property, or con-
fer on government the obligation to accommodate or facilitate
the exercise of that right. Where, however, government has
created a forum for the exercise of expressive rights, its
power to restrain them is circumscribed. The Morristown
Public Library — like all public libraries throughout the
United States — is a public forum for the receipt of infor-
mation. The First Amendment, therefore, protects library
patrons’ right of access to the library for that purpose.

In Richmond Newspapers, Inc. v. Virginia, the Supreme
Court established that *‘[t]he right of access to places tradi-
tionally open to the public . . .may be seen as assured by the
amalgam of the First Amendment guarantees of speech and
press. . .and assembly.’’ The Supreme Court began with the
proposition that *‘[f]ree speech carries with it some freedom
to listen,”” and recognized that the First Amendment pro-
tects a ‘‘right to receive information.’’ In holding that
access to criminal trials — and to public property utilized
for that purpose — is guaranteed by the First Amendment,
the Court relied upon the long history of openness of criminal
trials and the ‘‘public’’ nature of those proceedings. Critical
to the Court’s analysis was the fact that historically ‘‘one
thing [had] remained constant: the public character of the
trial at which guilt or innocence was decided.”’ Given its
historically ‘‘open’’ and ‘‘public’’ character and its impor-
tance to the exercise of expressive rights, the Court ruled
that ‘‘the right to attend criminal trials is implicit in the
guarantees of the First Amendment.”’

The Richmond Newspapers Court recognized that claims
of a right to enter public facilities to gather information must
be determined according to the facilities’ degree of open-
ness to the public. Penal institutions, to which public access
has generally been denied, ‘‘by definition are not ‘open’ or
public places’” and ‘‘do not share the long tradition of open-
ness.”” Openness to the public for receipt of information is
thus the essential ingredient in determining whether a First
Amendment right of access exists.

The Court noted in Richmond Newspapers, that ‘‘[p]eo-
ple assemble in public places not only to speak or to take
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elements related to protected activity, in furtherance of an
important or substantial government interest. Government
may regulate the content of expressive activity in a public
forum only if regulation is ‘‘narrowly drawn to effectuate
a compelling state interest.”’

Amicus does not express any view on whether the library
policies at issue here satisfy these constitutional requirements.
However, because the constitutional rules that are applied
to this controversy may affect libraries and library patrons
nationwide, amicus will discuss the appropriate framework
for legal analysis of these questions.

The Supreme Court has held clearly that ‘‘even in a public
forum the government may impose reasonable restrictions
on the time, place or manner of protected speech, provided
the restrictions ‘are justified without reference to the con-
tent of the regulated speech, that they are narrowly tailored
to serve a significant governmental interest, and that they
leave open ample alternative channels for communication of
the information.’’’ Public libraries may therefore adopt
policies that restrict access to regularly scheduled hours;
restrict use of some materials to the library premises; and
otherwise reasonably regulate the time, place or manner of
access to information consistent with the elements of that First
Amendment doctrine.

In addition to reasonable time, place or manner regula-
tions, government is generally free, under the First Amend-
ment, to regulate ‘‘non-speech elements’’ associated with
protected activity in the furtherance of any substantial govern-
ment interest. See U.S. v. O’Brien. As with time, place or
manner restrictions, regulations valid under O ‘Brien general-
ly may be imposed in a public forum. ...

In O’Brien, the Supreme Court made clear that the ra-
tionale for such *‘‘incidental’’ restrictions must be weighty
and the regulations must meet a four-part test:

a government regulation is sufficiently justified if it is within the con-
stitutional power of the Government; if it furthers an important or substan-
tial government interest; if the governmental interest is unrelated to the
suppression of free expression; and if the incidental restriction on alleged
First Amendment freedoms is no greater than is essential to the fur-
therance of that interest.

Thus, public libraries — institutions ‘‘dedicated to quiet, to
knowledge, and to beauty’’ — may adopt specific policies
that prohibit talking loudly or playing of radios in the reading
room; prohibit damage to materials and library resources;
close stacks; and prohibit other conduct that interferes with
use of the facilities by other patrons or staff.

Avoiding ‘‘actual disruption,”” as the District Court
observed, is a ‘‘substantial government interest’’ in the public
library context that would support regulations otherwise
meeting the O’Brien test. Nothing in O’Brien, however,
necessarily restricts public libraries to the sole rationale of
halting disruptive behavior after it has begun. If, in a par-
ticular case, a public library could demonstrate that other
substantial interests — including public safety, compliance
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with state or local laws of general application, etc. — sup-
port a particular regulation, that regulation could be upheld
if the library could also demonstrate that the library’s interest
is unrelated to the suppression of freedom of expression and
that the regulation’s “‘incidental’” effect on access to infor-
mation is no greater than is necessary to further that other
interest.

Public libraries are quintessential public forums for
access to materials. Thus, any content-based regulation of
access to information in libraries must be ‘‘necessary to serve
a compelling state interest’”” and be ‘‘narrowly drawn to
achieve that end.”’ Only in truly extraordinary circumstances
could a content-based restriction within a public forum satisfy
this strict scrutiny.

In sum, this Court should squarely rule that receipt of in-
formation and access to public libraries to secure informa-
tion are fundamental rights guaranteed by the First Amend-
ment. As such, the Morristown Public Library may enforce
“‘exclusions’’ only if those exclusions (1) are reasonable
content-neutral time, place or manner restrictions narrowly
drawn to achieve a significant government interest, and leave
open ample alternative forums for access, (2) are content-
neutral regulations that satisfy the O’Brien test, or (3) are
content-based restrictions that are narrowly drawn to serve
a compelling state interest. [

(kids have rights, too . . . from page 190)

mention that the courts draw distinctions on the rights of
students based upon their age. I will focus on students in
grades kindergarten through 12, and will not discuss college
students, which would raise different issues.

The cornerstone of student rights and the basis for my
presentation this afternoon is the First Amendment to the
United States Constitution. It states: ‘‘Congress shall make
no law respecting an establishment of religion, or prohibiting
the free exercise thereof; or abridging the freedom of speech,
or of the press; or the right of the people peaceably to assem-
ble, and to petition the Government for a redress of
grievances.”” We must look to the courts’ interpretation of
this amendment to examine the rights of students.

It was during a time of increasing protests against the Viet-
nam war that the United States Supreme Court rendered its
seminal decision regarding student rights. In 1969, the court
decided the case of Tinker v. Des Moines Community School
District, 393 U.S. 503 (1969). It is from Tinker, that we
derive the famous phrase, ‘It can hardly be argued
that. . .students. . .shed their constitutional rights to freedom
of speech or expression at the schoolhouse gate.”’

In Tinker, as part of a plan formulated by students and their
parents to protest the war in Vietnam, two public high school
students and one junior high student wore black armbands
to school. The students were aware that the school district
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characterizing the removed books as ‘‘anti-American, anti-
Christian, anti-Semitic, and just plain filthy,”” and concluded
by saying, ‘‘it’s our duty, our moral obligation, to protect
the children in our schools from this moral danger as surely
as from physical and medical dangers.””

Shortly thereafter, the board appointed a ‘‘Book Review
Committee’’, consisting of four parents and four members
of the school staff, to read the books and to recommend
whether the books should be retained, taking into account
the books’ ‘‘educational suitability’’, ‘‘good taste’’
“‘relevance’’ and ‘‘appropriateness to age and grade level.”’
The Committee reported to the Board that five of the books
be retained: The Fixer, Laughing Boy, Black Boy, Go Ask
Alice, and Best Short Stories by Negro Writers. The com-
mittee recommended removing two books from the library,
The Naked Ape and Down These Mean Streets. The Com-
mittee could not agree on two books, Soul on Ice and A Hero
Ain’t Nothin But a Sandwich, took no position on one, A
Reader for Writers, and recommended that one,
Slaughterhouse Five, be made available to students only with
parent approval.

The board substantially rejected the Committee’s recom-
mendation, deciding that only one book, Laughing Boy,
should be returned to the high school library, that another,
Black Boy, should be made available subject to parent ap-
proval, and that the remaining nine books be removed from
elementary and secondary libraries and from use in the cur-
riculum. Four high school students and one junior high school
student brought suit alleging that the board’s actions denied
them their rights under the First Amendment.

Justice Brennan, writing for the majority, recognized that
school boards have broad discretion in the management of
school affairs and must be permitted to establish and apply
their curriculum in such a way as to transmit community
values. At the same time, citing Tinker, the Court recognized
that the discretion of school boards must be exercised in a
manner that comports with the imperatives of the First
Amendment. However, although the Court cited and quoted
from Tinker, it set forth a different test as to when a school
board can infringe on the First Amendment right of students.
The Court stated that schools should not intervene unless
‘‘basic constitutional values are directly and sharply
implicated.’’

The Court emphasized that the special characteristics of
the school- library make that environment especially
appropriate for the recognition of First Amendment rights
of students: ‘A school library, no less than any other public
library, is a place dedicated to quiet, to knowledge, and to
beauty . . .students must always remain free to inquire, to
study and to evaluate, to gain new maturity and understand-
ing. The school library is the principal locus of such
freedom.”’

Although the Court recognized the special role of the
school library, it concluded that the school board does not
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have absolute discretion in removal of library books from
its shelves. The Court noted that the Constitution does not
permit the official suppression of ideas and, therefore, the
removal of books from the library depends on the motiva-
tion behind a board’s actions. If the board intended its
removal decision to deny students’ access to ideas with which
the board disagreed, and if this intent was the decisive
factor in the board’s decision, then the board violated the
constitution. The Court stated that it would not be an un-
constitutional motivation to remove the books because the
books were pervasively vulgar or educationally unsuitable.
Justice Brennan concluded by holding ‘‘that local school
boards may not remove books from school library shelves
simply because they dislike the ideas contained in these books
and seek by their removal to prescribe what shall be orthodox
in politics, nationalism, religion or other matters of opinion.”’

The Court, in reviewing the disputed facts concerning the
school board’s motivation for removing the books, remanded
the case to the district court for a trial on whether the Board’s
removal decision was based on constitutionally valid con-
cerns. But then, the school board voted to return the banned
books to the library to be available unrestricted to any stu-
dent. The board added, however, that librarians must send
notices to the parents of such students advising them that their
child has withdrawn a book which ‘‘may contain material
which the parents may find objectionable.”’

In Pico, faced with competing interests of the school board
to represent the values of its community through its library
selections, and the rights of students to receive information,
the Court attempted to balance the competing interests. The
result is a decision very narrowly drawn giving little direc-
tion to school boards or librarians.

One of the fundamental rights guaranteed under the First
Amendment is the freedom of speech. We saw in Tinker that
one form of speech included the wearing of black armbands.
The Supreme Court revisited the issue of a student’s right
to freedom of speech in 1986, in its decision, Bethel School
District No. 403 v. Fraser, 478 U.S. 675 (1986).

In Bethel, a 17-year-old senior at Bethel High School in
Pierce County, Washington, delivered a nominating speech
for a fellow student at a school assembly. The purpose of
the student-directed assembly was to nominate candidates for
offices in the student government association. The text of
speech was as follows:

I know a man who is firm—nhe’s firm in his pants, he’s firm in his shirt,
his character is firm—but most of all, his belief in you, the students
of Bethel, is firm. Jeff Kuhlman is a man who takes his point and pounds
it in. If necessary, he’ll take an issue and nail it to the wall. He doesn’t
attack things in spurts—he drives hard, pushing and pushing until
finally—he succeeds. Jeff is a man who will go to the very end—even
the climax—for each and every one of you. So vote for Jeff for A.S.B.
vice-president—he’ll never come between you and the best our high
school can be.
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degree of First Amendment protection for free expression
on public property, such as a school, differs depending upon
the nature of the use to which that public property is put.
This is known as the ‘‘public forum’’ doctrine. There are
three doctrinal categories: traditional public forum; limited
public forum; closed public forum.

In the traditional public forum, under the First Amend-
ment, the government has no power to restrict expression
because of its message, its ideas, its subject matter, or its
content, although the government can place content-neutral
regulations on the time, place or manner of expression so
long as they promote orderly free expression and are other-
wise compatible with the forum. A traditional public forum
is found in such areas as streets, parks, and other sites
generally open to the public for public use. Schools do not
possess attributes of streets or parks and similar public places
and are not traditional public forums.

A limited public forum can be created by government
officials in charge of public property by simply designating
that the property, or a portion of it is open for use as a general
forum, or is open on a limited basis within certain restric-
tions. School officials can designate any public school or part
of it to be a public forum or can close the forum down and
create a closed public forum. However, a limited public
forum is entitled to the same First Amendment protection
as a traditional public forum.

A closed forum exists on public property that is neither
a traditional or limited forum. Under a closed forum, the
governmental entity can regulate speech so long as it is
reasonable. This is a minimal amount of protection afforded
to speech.

This discussion of the public forum doctrine is important
because it is the basis for the Supreme Court’s analysis in
Hazelwood and becomes the underpinning for the analysis
of future student First Amendment cases, one of which we
shall explore shortly.

Getting back to Hazelwood, the Court wrestled with
whether the school district intended to create a public forum
in the Spectrum newspaper. The Court examined the rela-
tionship of the newspaper to the school district’s curriculum,
stating that it was part of the Journalism class and a regular
classroom activity. The Court concluded that school officials
did not intend to open the pages of the Spectrum to in-
discriminate use by its student reporters and editors or to
the student body, but reserved the forum for its intended pur-
pose as a supervised learning experience for journalism
students. Accordingly, the school officials were entitled to
regulate the contents of the Spectrum in any reasonable
manner.

This is how the court distinguished Hazelwood from
Tinker. The Court considered the wearing of the black arm-
bands in Tinker to have occurred in a limited open forum,
triggering the strongest First Amendment protection. The
speech in Hazelwood occurred in a closed forum, entitling
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school officials to regulate the newspaper in any reasonable
manner.

There is a clear and significant difference between the First
Amendment protection granted in Tinker and Hazelwood.
The *‘public forum’ doctrine is the vehicle the court used
to achieve this result.

The Court attempted to distinguish Tinker from Hazelwood
on other grounds. According to Justice White, Tinker
involved the issue of a school official’s ability to silence a
student’s personal expression that happens to occur on school
premises. Hazelwood addresses the issue of whether the First
Amendment requires schools to affirmatively promote par-
ticular student speech. The importance of the distinction, ac-
cording to the Court, is that students, parents and members
of the public might reasonably perceive the speech to bear
the imprimatur of the school.

The Court in its holding, set forth a significant test for
determining when a school may punish student expression.
The Court held *‘that educators do not offend the First
Amendment by exercising editorial control over the style and
content of student speech in school-sponsored expressive
activities so long as their actions are reasonably related to
legitimate pedagogical concerns.’’

It was not difficult, once the court had established this test,
to conclude that the actions of the school officials at
Hazelwood East High School were reasonably related to
legitimate pedagogical concerns.

In a stinging rebuke of the majority opinion, Justice Bren-
nan dissented. He criticized the majority for denuding high
school students of much of the First Amendment protection
granted by Tinker: ‘‘Instead of teaching children to respect
the diversity of ideas that is fundamental to the American
system. . .and that our Constitution is a living reality, not
parchment preserved under glass. . .the Court today teaches
youth to discount important principles of our government as
mere platitudes. ... The young men and women of
Hazelwood East expected a civics lesson, but not the one
the Court teaches them today.’’

The First Amendment also confers the right of associa-
tion. Students’ right to association has often been entangled
in the context of the First Amendment’s guarantee of separa-
tion of church and state. Throughout the 1980’s, students
had requested the right to hold devotional meetings in public
educational facilities during noninstructional time. These re-
quests presented the issue of whether the students’ First
Amendment rights to association permit them to hold such
meetings on school property or whether they are prohibited
by the First Amendment’s separation of church and state.

In 1984, Congress addressed this issue by adopting the
Equal Access Act. The Act stipulates that if federally assisted
public secondary schools provide a limited open forum for
noncurriculum student groups to meet during noninstructional
time, ‘‘equal access’’ to that forum cannot be denied based
on the “‘religious, political, philosophical or other content
of the speech at such meetings.’’ Under the Act, public high
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In view of the Supreme Court’s decision in Bethel, you
must look to whether or not the speech will cause any disrup-
tion to the educational process. The speech is to be given
at graduation, not in a school assembly. You next consider
the audience. All the graduates and their families will be pre-
sent. There could be some young siblings in the audience.
Is this subject appropriate for them? Will the community
think that the school district advocates the views contained
in the speech? If the speech does not contain any inap-
propriate language, can the Board ban the speech because
of its content? The Board could probably ban the student from
speaking, if it labels the speech ‘‘lewd and obscene,’’ even
though the objections are in part based upon the controver-
sial content of the speech.

Finally, the newspaper you received this morning offended
you because of some of the controversial stories it contained.
You begin asking yourself, is this a student, school-sponsored
newspaper? Is this material appropriate for high school
students? Is it appropriate for a fundamentalist group to meet
on school property? You don’t recognize the paper, but others
may think it is school-sponsored because of the way the
school name is prominently displayed. You are concerned
that community members may think the District advocates
some of the fundamentalist teachings contained in the paper.
Do we have to let fundamentalist groups onto school
property? Your school only lets charitable groups meet at
the school. What if other religious groups want to meet there?

Your board may only place time, place, and manner
restrictions on the distribution of the student newspaper. Cur-
rently, your board has created a limited open forum and
unless it shuts down the forum, it will have to let the group
meet at the school.

“‘Students have rights, too.”” We have seen that students
have rights protected by the First Amendment to the United
State’s Constitution. However, we also have seen that these
rights are subordinate to the rights of school districts and
adults, especially when the exercise of the rights create con-
troversy. It would probably be more accurate to say students
have rights too, provided the exercise of these rights do not
stray from mainstream social and political thought. [J

remarks by Frances McDonald

Frances McDonald is Professor of Library Media Educa-
tion at Mankato State University in Mankato, Minnesota. Her
teaching areas include young adult materials, school library
media services, and censorship and intellectual freedom.
Over the past ten years, Ms. McDonald has written exten-
sively on intellectual freedom, and has given frequent presen-
tations on that subject. She has served as a member of the
ALA Intellectual Freedom Committee, is a past Chair of the
AASL Intellectual Freedom Committee, and is the Chair-Elect
of the ALA Intellectual Freedom Round Table.
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This is a special opportunity — to talk to one another as
librarians about our roles, our professional responsibilities
and the rights of kids. Today, we speak as family, openly
and frankly, about how we exercise our responsibilities. We
can have a serious heart-to-heart talk.

I will use ‘‘librarian”’ to mean school library media
specialist or any other term used to describe the person who
serves kids in schools and public libraries.

You all remember *‘the right book for the right child at
the right time.”’ Librarians connect the child with a need to
know with information to satisfy that need. The terminology
we use says much about our approach to the process. Some
say we arrange the connection. Others say we allow access.
Still others call librarians the gateways between information
and the user. Our attitudes about the process are in the words:
arrange, allow, gateways, implying opening them, but also
closing them.

Librarians approach the process of connecting kids with
information in one of two ways: either as protectors of kids,
(notice, 1 did not say protectors of kids’ rights) or as ad-
vocates for kids. Adults who make decisions about the in-
formation and ideas young people may read or express, make
their decisions as advocates or protectors of the young. Rare-
ly are aduits middle-of-the-roaders on this issue. Either they
encourage access to information and ideas and student ex-
pression or they limit access and expression. Because of
respect for kids, adult advocates foster and guide student ex-
ploration of ideas. Because of personal inclination or because
of an assumption that the community wants them to protect
the minds of children, as well as protect them physically,
adult protectors restrict ideas.

Adults who fear ideas, who fear giving young people too
much freedom, who fear the power of the printed and spoken
word, who fear youth, and who want to control youth assume
the stance of protector. Adults who value ideas, who value
the expression of ideas, the process of sorting and evaluating
ideas, and who want to empower young people, assume the
stance of advocate.

Protectors of kids make sure that the information with
which kids connect is the proper kind. They make sure that
what is available for kids to use is safe and will not cause
harm. Their instincts are that children, as lesser persons, are
not capable of making the same decisions that adults make;
that they are not to be trusted to make good uses of informa-
tion; that they are not capable of making wise choices when
confronted with a wide open collection.

Advocates for kids, on the other hand, seek to make sure
that the information kids need is available; they trust that
the kids will be able to sort it out and evaluate it. Advocates
empower kids. As Dorothy Broderick wisely said, advocates
allow kids to make decisions, knowing that sometimes the
decisions will not be the same decisions adults might have
made. Advocates know that although some choices might not
be wise, all they can do is provide as much information as
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were conservative. But then I did not ask. This is a puzzle-
ment. How are we so omniscient that we know a community
is conservative? Every citizen in the community? Or, do the
people who consider themselves moderates and liberals not
patronize libraries, or do they not read? Strange. ..

A second example: A librarian says, ‘‘My principal has
told me to be cautious when selecting books, and I don’t want
to be accused of being insubordinate’’. Why does the
librarian conclude that the principal means to censor? A
librarian says, ‘‘I know that my principal would not approve
of that book.”” How does the librarian know that as a cer-
tainty? Librarians blame principals for their self-censorship.
I wonder if the principals know they are the cause of so much
censorship? Have they actually said to the librarian ‘“You
— be a censor?”’ Yes, I will grant that some principals have
told librarians to remove certain books or magazines. In fact,
some principals have been known to remove books and
magazines themselves. But is that a reason for the librarian
to justify not purchasing a book the principal has not ordered
the librarian not to purchase? I think principals are blamed
for what the librarian wanted to do in the first place.

Another question I am frequently asked is ‘‘How far do
I have to go?’’ Other times it is stated, ‘“How much do I
need to risk?’’ People asking those questions are looking to
me to give them permission to censor. They want me to agree
with them that there are limits to how vigorously they must
defend the rights of kids to read. They also want me to agree
with them that the limits they have set for themselves are
exactly the right limits. When the question includes the idea
of risk, the person is coming close to the real reason librarians
censor. It is not the principal, it is not the conservative com-
munity, it is the perception that there is a risk involved for
the librarian if the librarian provides unrestricted access to
information for kids. Risk — there we have it. Librarians
who advocate kids’ rights are taking risks. ‘‘How much do
I need to risk,”” implies that there is a limit, a line between
what a librarian should do and the amount of restricting that
is allowed. How much do you need to risk to protect the
rights of kids? Comfort in our working environment? The
favor of your colleagues? The disfavor of your principal?
Being thought to be insubordinate? Being thought to agree
with the weird ideas in the books you make available? Your
jobs? The risk, if that is what it must be called, comes with
the territory. It is part of the profession. It is what defend-
ing the right to read is all about.

I wonder whether librarians who ask how much they need
to risk are in the right profession? I wonder whether per-
sons who are inclined to restrict should maybe consider a
career change? Perhaps individuals not committed to the right
to read for everyone, including kids, should not be part of
the profession.

The difference between the protector and the advocate is
that protectors have more concern about what others might
think than about the information needs of the kids. Librarians
fear, not for children, but what others might think of them;
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they fear what others might think about the ideas in the books
made available for the kids.

When librarians talk about difficult books, they never say,
‘‘that book is too mature for children or that book has infor-
mation children do not yet need.’’ Instead, they always say
“I could never buy that in my community.”” Or, ‘“The
parents would never allow that book.”’ So? Librarians who
restrict, restrict what disturbs them, they restrict what makes
them uncomfortable. Today, librarians seem to be most
disturbed by the mysteries of sex, by street language, by the
occult and witchcraft. Librarians aren’t thinking about the
needs of the kids, they are thinking about their own comfort
level. The next time you are inclined to self-censor, look
at the topic of the book. If I were a betting person, the topic
will be something that makes you uncomfortable, something
you would not want another adult to think that you purchased
for the kids.

Another reason librarians censor is that librarians have
adopted a victim mentality. They view themselves as vic-
tims of those who challenge resources. They view themselves
as victims of the communities in which they live, the people
with whom they work, and their superiors. Victims believe
that power has been taken from them. Because they view
themselves as powerless, victims do not have to act. They
are excused from protecting the right to read because they
have been victimized by those who criticize books.

School librarians teach young people to evaluate and use
information. They then apparently mistrust the skills they
have taught because they make sure there is nothing in their
collections that students might raise questions about. They
don’t seem to have faith in their ability to help children ac-
quire the skills of critical reading, and viewing and listen-
ing. They have no respect for the ability of kids to use the
skills they have taught them.

It is not for librarians to decide what the human mind can
understand and/or absorb. It is not for librarians to set limits.
Individuals must set their own limits. If parents want to set
limits, let them; but don’t do it for them. Librarians must
allow kids to experience information, to examine or to re-
ject it, to understand or not understand it. Librarians must
respect kids enough to allow them to move freely in libraries,
to experience information for themselves.

In early June, Bill Moyers interviewed the Dalai Lama
and what he said reflects what I feel about my purpose to-
day: ‘*You came here with some expectation. I have nothing
to offer you—nothing more than you already know within
yourselves.”’

I can only remind you of what you already know. The
question today is the rights of children. Who will protect the
intellectual rights of children? You know the answer to the
question. Your responsibility is to respect the rights of
children. To protect the rights of kids, you must examine
your own professional behavior. You must make sure that
those with whom you work also understand the need to pro-
tect the rights of kids.
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