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In a broadly worded 5-4 ruling, the Supreme Court on May 23 upheld federal regula-
tions that bar employees of federally financed family planning clinics from all discussion
of abortion with their patients. Under the regulations that will now go into effect after
three years of court challenges, the 4,500 clinics serving nearly four million women each
year will be barred from providing basic medical information about abortion.

The clinics will be required to refer pregnant women for prenatal care and may not
help women find doctors who will perform abortions. If a woman asks about ending an
unwanted pregnancy, the rules require the clinic to inform her that ‘‘the project does not
consider abortion an appropriate method of family planning.’’ The rules apply to all clinics
receiving any federal aid. Clinics that want to use their own money to provide informa-

. tion about abortion can only do so if they set up entirely separate programs in separate

abo rt|0n buildings. N o
The majority opinion, written by Chief Justice William H. Rehnquist, rejected every
H statutory and constitutional objection raised against the regulations in lawsuits brought
ru ' I ng by Planned Parenthood and by the City and State of New York. The plaintiffs had argued
that the regulations were not authorized by Congress and that they violated the free speech

th reate ns rights of clinic employees as well as the constitutional rights of the clinics’ patients to

choose whether to end a pregnancy.

speech The opinion in Rust v. Sullivan was joined by Justices Byron R. White, Anthony M
Kennedy, Antonin Scalia, and David H. Souter. Justices Harry A. Blackmun, Sandra Day
O’Connor, Thurgood Marshall, and John Paul Stevens dissented. (Excerpts from the
majority opinion and the dissents begin on page 117).

The constitutional status of abortion itself was not directly an issue in the case, and legal
observers noted that the enduring legacy of the decision was far more likely to be its im-
pact on freedom of speech than on the abortion controversy. In upholding restrictions on
abortion counseling at clinics that receive federal funds, the court made clear that the federal
government has broad power, when it decides to spend money, to impose conditions on
the speech of those who accept the funds. If applied beyond the abortion context, the rul-
ing has significant implications for a wide range of government funding decisions.

In the majority opinion, Chief Justice Rehnquist referred to abortion as a *‘protected
right’” only in passing. He did refer extensively, however, to a series of Supreme Court

(continued on page 115)
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in the wake of a censored war

In the wake of America’s most censored war (see Newslet-
ter, May 1991, p. 69), editors, reporters, and media critics
have begun to assess the damage wrought to a free and adver-
sarial press. The Gulf War left the media with two serious
problems to face. The first is censorship. The second is self-
censorship and, perhaps more frightening, the tendency of
much of the media to adopt the role of cheerleader rather
than that of dispassionate reporter.

With respect to censorship, it was clear that the Pentagon
had *‘created a system of enormous control,”" according to
Clark Hoyt, Washington bureau chief for the Knight-Ridder
Newspapers. ‘It was not security control; it was image
control.”’

During the war, the Pentagon restricted access to the bat-
tlefield to only a small number of the hundreds of reporters
in Saudi Arabia, and it allowed them to travel to the front
lines only under the supervision of military officers. These
“‘pool’” reporters turned their copy over to the officers, who
reviewed it for what they deemed security violations.

Journalists said the pools severely limited access to U.S.
forces and reduced most correspondents to covering the
deployment and war from hotel rooms. They also said that
military escorts made candid interviews impossible.

Moreover, the Pentagon proved adept at providing selec-
tive access. Nearly 1,000 reporters from local newspapers
and television stations were flown to the gulf at government
expense and allowed to spend as many as four days before
the start of combat with their local units. This produced a
spate of upbeat feature stories at a time when pool reporters
from the national media were complaining that they had not
been with the troops in weeks.

News executives, convinced that they were routed as much
as the Iraqis during the Gulf War, have vowed not to accept
similar restrictions on their freedom to cover future conflicts.
In a letter delivered April 29, fifteen Washington news bureau
chiefs told Defense Secretary Dick Cheney that the Pentagon
“‘blocked, impeded or diminished” the flow of news from
the war. They insisted that the rules for covering future con-
flicts be changed.

‘‘We are apprehensive that, because this war was so suc-
cessfully prosecuted on the battlefield, the virtual total con-
trol that your department exercised over the American press
will become a model for the future,’’ said the letter, which
was signed by fifteen executives of major newspapers, televi-
sion networks, magazines and wire services. The bureau
chiefs asked for a meeting with Cheney. at which they said
they would seek to confirm the concept of pools as a tem-
porary arrangement at the outset of hostilities until indepen-
dent reporting s possible.

**Clearly, in Desert Storm, the military establishment em-
braced pools as a long-term way of life,”’ the letter said.
““The pool system was used in the Persian Gulf war not to
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facilitate news coverage but to control it. ... We are intent
upon not experiencing again the Desert Storm kind of pool
system. In fact, there are many who believe no pool system
should be agreed to in the future. We cannot accept the limita-
tions on access or the use of monitors to chill reporting.”’

The bureau chiefs also requested elimination of the
Pentagon’s pool escorts — the military officials who deter-
mined whom the pool reporters could interview and then
monitored the exchanges between the troops and the only
reporters allowed near the battlefields. The news chiefs also
protested extensive delays in the Pentagon’s review of copy
for security breaches and its transmission to the outside
world.

*“We are seeking a course to preserve the acknowledged
need for real security without discarding the role of indepen-
dent journalism that is also vital for our democracy,’” the
letter said.

Signing the letter were representatives of the Associated
Press, the Chicago Tribune, Cox Newspapers, Hearst
Newspapers, the Los Angeles Times, the New York Times,
Newsweek magazine, the Philadelphia Inqguirer, Time
magazine, the Wall Street Journal, the Washington Post, and
the ABC, CBS, NBC, and CNN television networks.

Stan Cloud, bureau chief for Time, said: ‘‘The issue at
this point is not so much what we would do to correct it,
but to alert the Pentagon to the virtually unanimous opinion
that the system as it currently exists and as it was put into
place in Saudi Arabia does not and will not work.”’

But despite such unanimity, media organizations were by
no means in agreement on how best to respond to Pentagon
censorship. Previously, the major media recoiled from sup-
porting a lawsuit challenging the Pentagon’s media restric-
tions, which was dismissed by Judge Leonard Sand (see page
116). News executive said that signers of the letter to Cheney
were divided into ‘‘moderates,”” who believe that the pool
system can be made to work, and ‘‘radicals,”” who say almost
any attempt to cooperate with the Pentagon will be fruitless.

Among the more radical editors is Time’s Cloud, who said
the best course might be for editors simply to tell the
Pentagon: *“You go in and invade some Third World coun-
try, and we don’t play. We’ll get there on our own and
somehow we’ll cover it. We don’t need these pools; they
need us as much as we need them. We made Gen.
Schwarzkopf what he is today, and the next Gen.
Schwarzkopf would like to have similar treatment.”’

But some media representatives said such a course could
be unrealistic, given the industry’s natural competitiveness,
which might sabotage resistance to censorship in the future.
“We're all naturally competitive,”’ said Knight-Ridder’s
Hoyt. “*If significant numbers of news organizations decide
to play the game with the Pentagon, it puts anybody who
won'’t do it at a tremendous competitive disadvantage.’’

In addition, many media critics have pointed out that cen-
sorship only succeeded because the media seemed to want
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New York, New York

In one week, school officials at the prestigious Horace
Mann School, a private school in the exclusive Riverdale
section of the Bronx, censored the student newspaper twice:
first, by holding an article describing drugs on campus from
publication, and then by hiding all 1,000 copies of the
newspaper after an article on censorship was substituted in
its place.

The first article, which would have appeared in the April
26 issue of The Record, described a survey taken last spring
polling about 130 sophomore health students on their drug
use. The survey and accompanying interviews with some of
the school’s 925 students concluded that drug use existed but
was not widespread. The school’s dean of students denied
that the article had been removed for any reason but its
quality. He said it was ‘‘poorly written and contained
inaccuracies.”’

But Samantha Averbuck, a coauthor of the article, said
faculty advisor Adam Kenner had told her that the article
would be held for a week so it would not appear on a weekend
that parents of prospective students were to visit. ‘‘He said
it would give some people the wrong impression,”’ she said.

*“The content determined my decision.’’ said Kenner. *‘I
thought that the nature of the piece was not one which should
be discussed first outside the school. I felt that given the tim-
ing of this, [students] weren’t being sensitive to the needs
of this school.””

Emily Straus, the newspaper’s editor, said she had initially
argued with Kenner’s decision. But she pulled the article after
he told her she would be suspended if she ran it over his
objection. ‘It was scary,’” said Straus. ‘‘First we’re getting
censored. Then there was a personal threat against me and
I wasn’t allowed to defend myself.”

Instead, she ran a piece discussing censorship and the story
that was pulled. Kenner, who usually reviews all articles,
did not see the censorship piece before it went to press. The
next day issues of the paper could not be found. They were
then located in an administrator’s office and were distributed
several hours late.

The issue created a stir as alumni, particularly past editors
and writers on the newspaper, rallied to the students’ defense.
The 105-year-old school — whose alumni include the late
New York Times publisher Arthur Hays Sulzberger, Times
columnist Anthony Lewis, and Pulitzer Prize-winning author
Robert Caro — historically has granted students free rein
over The Record. Simon Lipskar, a former Record editor
now a sophomore at Yale University, said he could not recall
an article’s being censored during his years at Horace Mann.
““We always had free rein,’” he said. *‘I think this indicates
a shift in the administration.”’

In addition, a letter ‘‘to the Horace Mann community’’
by 27 alumni dating to the class of 1973 called the administra-
tion’s tactics unsavory and said the decision not to run the
article ‘‘radically endangers the kind of education the students
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receive.”’” Reported in: New York Times, May 3; New York
Post, May 2.

Raleigh, North Carolina

After learning in April that peace symbols had been banned
from Carroll Middle School’s literary magazine, some North
Carolina peace advocates took offense. Representatives of
the Wake Interfaith Peace and Justice Group, composed of
32 peace groups, met with Principal Leon W. Herndon April
19 to voice their concerns.

The controversy began in March when the literary
magazine, Paw Prints, selected eighth-grader Kathleen
Lloyd’s drawing of a peace sign decorated with flowers to
be on its cover. Herndon decided not to allow the symbol
in the magazine after hearing that some Christians consider
a circle around an inverted Y with a bar extended to be a
symbol of the Antichrist. The drawing was scrapped in favor
of a picture of a tree with a paw print on it.

*“The decision was based on people being offended,”” said
Ann Thompson of the Episcopal Peace Fellowship. ‘“Where
is the separation of the state and religion?”’

““We think it’s a matter of serious import, not just the re-
jection of the peace symbol as it is universally accepted now,
but also the rejection of the creative expression of the
children,”’ said Carolyn S. King, an officer in Wake Inter-
faith. *‘We felt that was a form of censorship that should
not be part of our educational system.’’ Reported in: Raleigh
News and Observer, May 9.

Dallas, Texas

The issue of how free Southern Methodist University’s stu-
dent newspaper is to report campus rape investigations was
put on hold May 10 when student code of conduct charges
against the editor were dropped. Charges of ‘‘irresponsible
conduct’” against outgoing Editor Mitch Whitten were filed
May 2 by student body president Jonathan Polak after The
Daily Campus reported on an ongoing campus investigation.

After consulting with university officials, Polak dropped
the charges shortly before Whitten was to go before a univer-
sity panel for running the story despite rules against repor-
ting on campus judiciary cases still under appeal. ‘*The stu-
dent judicial system is not the proper forum for the issue,”’
Polak said, “‘but I personally believe the university has the
right to regulate the press because this is a private school.
The extent is what will come into question.’’

‘I don’t think this solves anything,’” agreed Whitten. *‘It
gets me off the hook, but The Daily Campus is still under
the specter of censorship.”” A committee of faculty, ad-
ministrators and students will be convened by the fall
semester to determine what the code policy toward the
newspaper should be. School officials said the complaint
against Whitten was dropped after ‘‘investigation of the mat-
ter revealed conflicting language within the code and several
broader issues between the student media and the university.”’
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