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AAParagraphs

when Thor’s hammer strikes . . .

«

‘. .. That the power to tax involves the power to
destroy; that the power to destroy may defeat and
render useless the power to create . . . are propositions
not to bedenied . . .”’

Those oft-quoted words of Chief Justice John
Marshall in his 1819 opinion in the landmark federal
privacy case (McCulloch v. Maryland) have taken on a
new, bitter and quite literal meaning for many book
publishers as a result of a 1979 Supreme Court decision
and ensuing rulings of the Internal Revenue Service,

This column normally discusses the activities of the
AAP Freedom to Read Committee and publishers’
First Amendment concerns. Although the question to
be treated this issue, taxation, has not been a direct
concern of our Committee, it will be quickly seen—and
specifically stated—to have substantial First Amend-
ment implications. But, in a welcome demonstration
of the truth of the maxim that it’s an ill wind that
blows no good, the outpouring of widespread concern
that this particular problem has elicited—not for
publishers themselves certainly, but for their books—
has revealed a heart-warming and encouraging aspect
of an otherwise dismal situation.

At the root of the problem is a 1979 Supreme Court
decision which, at first blush, seemed to have little to
do with books or publishing: in Thor Power Tool Co.
v. Commissioner, the Court, upholding past regulations
long in force, held that a producer could not depreciate,
or write-down, for tax purposes, excess inventories of
products held for sale at regular prices. Publishers
at first paid little attention until two subsequent IRS
rulings applied this decision to inventories of unsold
books and made it retroactive to the 1979 tax year.
“This ruling deals with a method of accounting, not .
with kinds of inventory,”” an IRS spokesman said.
“It doesn’t matter whether they’re widgets, gadgets,
cars or books.”” The New York Times added editorially:
“ ... the IRS informed publishers that, for tax pur-
poses, unsold novels were no different from unsold
drills.”

Not all publishers were immediately affected because
some had long since complied with IRS-mandated
depreciation practices. But for those who through inad-
vertence, lack of IRS audits, or tacit agreements with
local IRS agents had for years written down unsold
book inventories while holding them against the pos-
sibility of future sales, there seemed to be but two
alternatives: sell the books to ‘‘remainder’’ houses (at
perhaps a 90 per cent loss) or destroy—the word
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“‘burn”’ gained new currency—them. For some pub-
lishers years of consistent accounting practice would be
declared invalid and a cumulative penalty charged
against a single tax year (even though the IRS offered a
10-year payment stretchout). It could be, in the words
of AAP President Townsend Hoopes, ‘‘catastrophic,®’
both to the publishers and the reading public.

““This is an unseemly prospect for a country, such
as ours, which cherishes freedom of expression and the
free flow of information and which has embodied these
precepts in the First Amendment to the Constitution,”’
Hoopes told a Senate tax subcommittee.

When the situation came to light, there was a quick
reaction to the prospect of widespread “‘book
burning”’— and many books have already been
destroyed—from Congress and the press. On Capitol
Hill, several lawmakers of both parties volunteered to
help: short-term assistance took the form of bills to
stay the application of the Thor rulings, while more
basic assistance involved promises to introduce legisla-
tion to exempt books entirely from the Thor rulings.
Senators Moynihan (D) and the departing Javits (R),
who represent New York, the center of publishing,
typified the bipartisan response from the Senate that
included also Democrats Kennedy and Randolph,
Republican Goldwater and Independent Harry Byrd. In
the House, Republicans Barber Conable from upstate
New York, William Frenzel of Minnesota and Jack
Edwards of Alabama offered the first anti-retroactivity
bill, but the AAP Washington office received numerous
calls offering help from congressmen on both sides of
the partisan aisle. The 96th Congress adjourned without
dealing with this problem, but the bipartisan nature
of the offers to help left AAP encouraged that even the
very different 97th Congress would not turn its back.

The press published major articles (page one of the
New York Times for October 5, to cite only the most
prominent), editorials and columns treating the problem
from many angles. Times humor columnist Russell
Baker chose to jar the reader: ‘‘“The American genius
for turning a silk purse into a sow’s ear is illustrated
once again in the recent federal tax ruling that en-
courages publishers to turn their books into toilet
paper . . .”” Publisher Daniel Fischel, in another
Times op-ed piece, added a touch of irony: ‘‘Paradoxi-
cally, the IRS won’t benefit, at least in the long run.
In the past many of the books that had been written
down were ultimately sold and therefore produced a
taxable profit. But a book that has been destroyed can’t
generate a tax payment.”’

Nor did the only outcry come from the press.
Librarians quickly realized that their ability to acquire
backlist, rare or hard-to-get books which they had not
purchased immediately upon publication would be

































broadcasting the program, racial tension or not,
because of the stereotyped and negative image of
Blacks it portrayed. And Griffin, who had screened
a videotape of the film for representatives of the
Jackson Black community, labeled the production ‘‘a
prime-time soap opera so peopled with every stereotype
you can think of that it was offensive to anyone who
had any taste at all.”

WLBT’s present management assumed control of the
station after a lengthy legal battle stemming from the
FCC’s revocation of the station’s license due to racially
unrepresentative and biased programming. Reported in:
Jackson Clarion-Ledger, October 3.

New York, New York

An attempt by a Christian Broadcasting Network
official to censor the broadcasts of a Catholic priesi on
five CBN-owned radio stations in New York has created
a nationwide controversy within the Catholic com-
munity. CBN Northeast general manager John R.
Tomczyk criticized the content of Rev. Linus Hen-
nessy’s program, Comfort My People, after the priest
explained, on his July 28 broadcast, the Catholic cus-
tom of praying to the saints. Advising Rev. Hennessy
against teaching practices not explicitly in the scripture,
Tomeczyk threatened to drop the program if Hennessy
persisted. Hennessy withdrew the show to three non-
CBN stations, and told Tomczyk, ‘I will continue to
extend the hand of Christ’s fellowship to you, but
I cannot submit to your censorship.”’

In the meantime, CBN President Pat Robertson
personally apologized to Rev. Hennessy and reportedly
reprimanded manager Tomczyk. Said one CBN spokes-
man, ‘‘We have never had any standards that would
permit a manager to censor or censure . . . the content
of a radio broadcast.”” Reported in: Norfolk, Virginia
Ledger Star, October 7.

Philadelphia, Pennsylvania

On October 24, approximately 25 people picketed
outside Philadelphia station KYW-TV to protest the
cancellation of City Lights, a program on minority
issues. The Committee to Retain City Lights urged
passersby to boycott station advertisers in protest. The
station claimed the program was cancelled ‘‘because
no one was watching it.”” Reported in: Philadelphia
Bulletin, October 25.

foreign
Sydney, Australia

In the first press injunction issued here since World
War II, the Australian High Court, acting on a govern-

ment request, prohibited two newspapers from printing <

excerpts from a forthcoming book, Documents on
Australian Defense and Foreign Policy, 1968-75, by
George Munster and Richard Walsh. Among other
things, the book details the ANZUS treaty, a military
pact involving Australia and New Zealand with the
U.S., and examines Australia’s involvement in the
Vietnam War.

As a result of the injunction, the Sydney Morning
Herald and the Melbourne Age appeared on November
8 with blank pages. Melbourne Age editor Michael
Davie will pursue the matter in court and claims that
while publication might embarass certain persons, it
would not damage the national security.

The court order also banned publication of certain
government defense and foreign policy documents. It is
unclear, however, whether further action will be taken
by the government against publication of the book as a
whole . Reported in: Washington Post, November 9.

London, England

The National Theater production of Howard
Brenton’s The Romans in Britain, a play about English
colonialism, recently came under fire here because the
play’s contents include full-frontal male nudity and a
simulated homosexual rape. Panned by the critics as
poor art, the play was also threatened with prosecution
for obscenity, and an influential politician threatened
to cut off the company’s public subsidy. Under a 1968
law, a performance is deemed obscene when, taken as
a whole, its effect would tend to ‘‘deprave and corrupt’’
viewers. No play has yet been banned under the law.
Reported in: Variety, October 22.

Paris, France

Citing a Penal Code provision which makes it illegal
to ‘‘cast discredit on a court action so as to bring
into question the authority or independence of the
judiciary,”” Justice Minister Alain Peyrefitte filed
charges on November 9 against the editor and a staff
writer of Le Monde, France’s most influential
newspaper.

One of the articles cited in the charges reported that
members of a jury had convicted a woman on the
understanding that her sentence would run concurrently
with a previous one, but that the judge instead ordered
consecutive sentences. The other four articles dealt
with politically sensitive matters, including the deporta-
tion of foreign extremists, the severity of sentences for
student demonstrators and the powers of the Court of
State Security. Article 226 of the Penal Code provides
for a jail term of up to six months and a fine of up
to $7,000.

(Continued on page 27)
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