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the First Amendment and public libraries

By LOFTUS E. BECKER, Professor of Law at the
University of Connecticut Law School. His remarks below
were presented as a speech at a program on intellectual
freedom sponsored by the Metro Washington Council of
Governments’ Library Council, the Maryland Library
Association, and the Virginia Library Association.

In even the richest of public libraries, someone must
decide what books (and other materials) to buy, what
books to dispose of, and what books to retain on the
shelves. Decisions of this kind, inevitable though they are,
raise at least the spectre of censorship. They may give life
to worse things than ghosts. It would appear, therefore,
that the First Amendment to the Constitution of the
United States, designed to prevent censorship by the
government, would be quite relevant to public library
decisions not to buy certain books, or not to retain certain
books already purchased on the shelves. I would like to
discuss the question of what the First Amendment has to
say on this subject. I will conclude that the answer is, “Not
very much.” Having stated and answered my question, I
would like to use the rest of my space for explanation.

Some background may be helpful. The First Amend-
ment says, in relevant part, that “Congress shall make no
law ... abridging the freedom of speech, or of the
press. ...” Other provisions of the Constitution say that
nobody else in the federal government shall make laws
about anything whatsoever. So what the First Amendment
means in this context is that nobody in the federal govern-
ment shall make any laws “abridging the freedom of
speech, or of the press.”

The First Amendment applies directly only to the
federal government. The Constitution says nothing explicit
about limitations on free speech by the governments of the
States. However, by a process too lengthy to be described
here, the Supreme Court has interpreted some vague
language in the Fourteenth Amendment to mean that state
and local governments are under precisely the same restric-
tions as the federal government so far as freedom of speech
and press are concerned. The upshot of all this is that the
Constitution of the United States says that no gevernment
agency or official, of any kind, anywhere in the United
States, shall make any law ‘‘abridging the freedom of
speech.” (Or “of the press’—for the sake of brevity I will
omit this phrase throughout the rest of the discussion.)

This prohibition is a pretty broad one. With a very few,
Very narrow exceptions, it prevents any government official
from determining that a book cannot be bought or sold,
cannot be written or read. ‘“Obscene” books can be
prohibited, but these days the definition of “obscenity” is a
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very narrow one indeed. Despite occasional claims to the
contrary, it is really quite clear that the constitutional
definition of “obscenity” does not include even the most
torrid or explicitly illustrated of the books that are actually
considered for purchase by any librarians anywhere in the
country. This exception, then, is really a very narrow one.
And with this very narrow exception, the First Amendment
operates to take the government entirely out of the private
citizen’s book selection process.

If you think of the matter this way, it will be obvious
that we have run up against a dilemma. The First Amend-
ment was written to take the government out of the
citizen’s book selection process. But public libraries are
government agencies; their officials are agents of the
government. Libraries must make decisions about what
books to buy and retain, and those decisions inevitably
affect the ability of citizens to find the books they want on
public library shelves. Free speech law developed in other
contexts—designed to forbid the government from any such
involvement—simply cannot be easily transferred to the
problem of public library decisions on purchase and reten-
tion of books.

At this point, I imagine, you will see why the question
became so interesting to me as a law professor. General
principles, developed in other contexts and for other
purposes, would not be very helpful in this specific area.
Knowing that controversies about library book selection are
pretty common these days, and knowing that Americans
for more than a century have been in the habit of taking
even their most trivial disputes to court, I turned to the
cases. I expected to find a large body of case law, in diverse
circumstances, discussing the application of the First
Amendment to library book selection and retention.

Case law

Much to my surprise, I found almost none—two, to be
exact. Now it is possible that I missed something along the
way: legal indexing systems aren’t perfect. But I doubt that
I missed very much. Either such lawsuits simply aren’t
being brought very often or, more likely, most of the
lawsuits brought are settled by agreement of the parties
before the case has progressed to the stage at which a court
writes an opinion that will be formally printed and
published. I've heard of a couple such cases myself. They
are, in the jargon, “unreported.” An unreported case is as
lost to the body of the law as an uncatalogued book in a
closed-stack library. So these two cases really do represent
the present state of the law on the subject. (Strictly
speaking, neither of these cases is directly in point for
public libraries in general, since each case involved a public
school library. As [ will indicate later, there may be some
relevant differences. But for the moment, let me ignore the
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volved the homicide of a police officer.

The unanimous high court reaffirmed its 1977 decision,
handed down without a written opinion, that the trial
judges in the three cases properly barred reporters from
pretrial hearings, in which defense attorneys may attempt
to prevent the presentation of arguably inappropriate testi-
mony or evidence. That decision was appealed to the U.S.
Supreme Court, which in turn sent the cases back to the
Pennsylvania court for a written explanation.

Justice Samuel J. Roberts wrote that the Pennsylvania
court was aware of the important benefits citizens gain
from open trials. But he added: “The most damaging of all
information comes from the pretrial suppression hearing. A
trial court’s ability to afford the accused a fair trial is sub-
stantially threatened where challenged inculpatory state-
ments. . . or other information considered at the suppres-
sion hearing becomes public information prematurely.”

Samue] E. Klein, an attorney who represented one of the
three publishers and reporters associations that appealed
the secrecy rulings, said that the Pennsylvania court’s deci-
sion would result in reporters being precluded from sessions
“without any right to contest whether the threat to a fair
trial is real and substantial.” Reported in: Philadelphia
Inguirer, April 29.

libel

San Mateo, California

A California Superior Court jury decided in April to
reject libel charges filed against the San Mateo Times by a
former municipal court judge. Nine of the jurors, the
minimum number necessary for a valid verdict, voted to
dismiss the $5 million suit.

The former judge, Roy W. Seagraves, sued the paper over
articles published in 1975 alleging that he shirked his
duties, used a county photocopying machine for business
unrelated to the county, and violated judicial ethics.
Attorneys for the paper showed that there were no records
indicating that supervisors had given the judge permission
to use the photocopying machine, and more than a dozen
lawyers and judges testified that Seagraves’ reputation was
“poor.” Reported in: Editor & Publisher, April 15.

Palm Beach, Florida

A Palm Beach jury voted in April to award $174,500 in
damages to an automobile dealer who claimed he was
libeled in a series of stories in the Palm Beach Post and
Times.

An attorney for the two Cox papers contended that the
dealer, Wayne Akers, met U.S. Supreme Court criteria for
“public figures” by his involvement in politics and com-
munity service organizations and thus had to prove that
stories about his political campaign contributions and
purchases of cars for a county sherriff were defamatory and
published with malice.
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The jury, which found that Akers was not a public
figure, assessed $100,000 in punitive damages against the
papers. Reported in: Editor & Publisher, April 29.

political speech

Bismarck, North Dakota

Noting that “the glories of our nation’s history” include
documents written pseudonymously by persons who later
held high office in national government, the North Dakota
Supreme Court in February struck down a state statute
which made it criminal to publish political advertisements
without disclosure of the names of sponsors. The holding of
the high state bench reversed the conviction of the North
Dakota Education Association for distributing a publication
which urged a “no” vote on an initiative which would have
limited the state’s total expenditures in each biennium.
Reported in: West’s Judicial Highlights, April 1978.

freedom of information

Washington, D.C.

Ruling on a Freedom of Information Act request filed
by the Church of Scientology, U.S. District Court Judge
Charles R. Richey declared in April that the Department of
the Air Force could not withhold records simply on the
grounds that they were created by another agency.

In the case, in which the Church of Scientology had
requested seventeen documents from the Air Force, the Air
Force had followed Department of Defense regulations and
referred fifteen of the requests back to the originating
agencies, the Federal Bureau of Investigation and the Civil
Service Commission.

In ruling against the Air Force, Judge Richey noted that
the FolA makes no provision for the exemption of “non-
original” records. ‘‘Indeed,” Judge Richey wrote,
“defendants are unable to point to any provision of the
FolA which even arguably authorizes a different procedural
treatment for documents that originated with an agency
other than the agency possessing the sought
documents. . ..” Reported in: Access Reports, May 16.

Washington, D.C.

Because Professional Standards Review Organizations
(PSROs) have the authority to make binding decisions
concerning the expenditure of Medicare and Medicaid
money, they are agencies of the federal government and
thus subject to the Freedom of Information Act, U.S.
District Court Judge Gerhard Gesell declared in April.

Gesell’s ruling was handed down in a suit filed under the
the FolA by the Public Citizen Health Research Group, a
Nader organization, for access to information compiled by
the National Capital Medical Foundation, the PSRO for the
Washington, D.C. area.

In ruling against the PSRO, Judge Gesell acknowledged
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unsuccessfully requested that a three-page typewritten list
she had compiled of the book’s “profanity” and “explicit
sexuality” be read aloud. School Superintendent Edward
Dzurinko replied to the request that any parent could
obtain a copy of the entire book and read it.

“There is no question but what the book is uncom-
promising in its narration. It is graphic, strong, and some-
times shocking in its presentation,” Duzurinko said. But he
noted that the book had been received with acclaim and
was considered a classic of American fiction.

Sroke said that in her opinion the book did not fit the
dictionary definition of a classic. “I feel that a book which
uses God’s name in vain . ..and describes prostitution is
not indicative of the highest standard of lasting merit,” she
said.

The board ordered copies of the book returned to the
English honors students. Reported in: Hackensack
Record, April 26.

(Dateline . . . from page 89)

Students Association presented a list of demands to the
chairperson of the UCLA history department and to the
UCLA vice chancellor for faculty relations, Harold W.
Horowitz. They call for dismissal of Shaw from UCLA;
discontinuance of the use of his recent book, History of the
Ortoman Empire and Modern Turkey, the initiation of an
inquiry into the validity of Shaw’s claims about Turkish
history; and elimination of all federal funds for Shaw’s
research.

Horowitz responded to the demands with the following
statement: “It is not a proper function of the university to
discipline faculty members for what they write. If there are
inaccuracies in scholarly works, those inaccuracies are
noted and aired by other scholars and are responded to in
the professional literature. Such inaccuracies are factors to
be taken into account within the university in the regularly
scheduled evaluations of the faculty members in con-
sidering advancements in the personnel process.”

Shaw’s home was bombed in October 1977, allegedly by
an Armenian terrorist group. Reported in: UCLA Daily
Bruin, April 25.

Newton, Massachusetts

The editors of a student newspaper ordered off the
campus of Boston College said in April they would fight the
decision. Officials at the Roman Catholic institution evicted
the student weekly after it printed advertisements for two
abortion clinics.

Kevin P. Duffy, the college’s vice president for student
affairs, explained the eviction: “It is our firm conviction
that Boston College has the responsibility to assure that any
independent corporation which desires the convenience of
leasing space in college quarters respect the basic values of
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the college.”

Paul McPartland, editor of the paper, The Heights, &

responded: “The board [of the paper] has conferred at
great length and has not weakened in its conviction that
The Heights must retain ultimate responsibility and control
over its entire content.”

The paper printed ads for two clinics without any
editorial endorsement of services offered by them, in-
cluding birth control and abortion. Reported in: New York
Times, April 20.

Cincinnati, Ohio

An administrative decision canceling a showing of Last
Tango in Paris at Xavier University was protested by a
sharply divided student senate in April. The senate vote
came after the Rev. F.C. Brennan, S.J., Xavier’s academic
vice president, said a showing of the film would damage the
university “without the prospect of advancing any noble
purpose.”

A university spokesperson, Charles J. Carey, said the
university was flooded with telephone calls from alumni
and “friends” of the university who complained about the
proposed showing.

In a statement released by Xavier, Academic Vice Presi-
dent Brennan stated: *“As a Catholic institution, Xavier may
justifiably decline to provide popular entertainment,
especially public entertainment, when such entertainment
appears to involve a departure from the institution’s stated
principles, or to imply that the university adopts a position
of moral neutrality, or to suggest that the university is not
serious about the Judeo-Christian heritage which it
professes to respect. . ..”

Larry Visnic, student film committee president,
criticized news reports which he said failed to note that the
showing of the film was intended as an academic exercise
for Xavier students and faculty. Reported in: Cincinnati
Post and Tinmes-Star, April 12; Cincinnati Enquirer, April
13.

galleries

Lincoln, Illinois

Twenty drawings and four color prints depicting the end
of a love affair were removed from the Lincoln College art
gallery after visitors to the two-year institution complained
about the exhibition. Dale Brummet, acting college presi-
dent, said the works were withdrawn because “people in
the community protested. I walked over to the gallery. I
objected to it. . . . It was very distasteful.”

The artist, Joel Bujnowski, a graduate student at
Northern Illinois University, said he was flabbergasted by
the interpretation of his works as pornography. He
described the exhibit as ““an anti-sexual comment on classic
love.”

The gallery director, Suzanne Sloan, refused to comment
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The court reversed one conviction, however, declaring
the February 1976 issue of Playboy not obscene.

According to the magazine dealer, Larry Kimmel, the
magazines were protected by the U.S. Constitution. But the
appellate court disagreed, upholding the ruling handed
down in a 1976 trial by Associate Judge D.W. Costello.

Appellate Judge Charles Jones, who wrote the decision,
thought the February 1976 Playboy should have been ruled
obscene as well. But he was overruled by his two colleagues,
Judges Edward G. Eberspacher and George J. Moran, who
concurred in the rest of his opinion. Reported in: St. Louis
Globe-Democrat, May 11, St. Louis Post-Dispatch, May 11.

Salt Lake City, Utah

“Those who, by hook or crook, seek to find loopholes in
the law so as to permit traffic in such filth have no place in
our society and should be relegated to that class of
depraved people who enjoy looking at and reading such
disgusting material,” said Utah Supreme Court Chief Justice
AH. Ellett in an April decision upholding Utah’s anti-
pornography statute. The law was challenged by a firm
operating an Ogden bookstore and two of its employees.

The state court rejected the argument of Eagle Books
Inc. that the statute is vague and overly broad. ““It is a valid
statute and those who so flagrantly flout it must pay the
penalty for doing so. These defendants have thirteen
appeals before this court this month alone that involve
pornography convictions,” Chief Justice Ellett said.

Justice Richard J. Maughan wrote a lengthy concurring
statement which he said represented an attempt “‘to bring
something other than an emotional analysis tc bear on a
recurring problem of constitutional dimensions.” Reported
in: Salt Lake City Deseret News, April 13.

(Is it legal . . . from page 96)

Responding to school officials’ charges that he had
“blown up” the issue of a book ban to cover up other
“personnel problems,” Fogarty said at a press conference
that he had “very little recourse outside the medja’ for his
complaints once school officials ordered him to withdraw
the book and placed him on probation. Reported in: /daho
Falls Post-Register, April 17, May 18; Ogden Standard-
Examiner, May 21.

prisoners’ rights

Washington, D.C.

In the April 5 edition of the Federal Register the U.S.
Postal Service issued regulations to protect the security of
first-class mail by preventing warrantless searches “even
though such mail may be believed to contain criminal or
otherwise nonmailable matter or evidence of the commis-
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sion of a crime.” But in the case of prisoners, the postal

service decided to allow authorities to read and censor mail ~

addressed to inmates.

Under the rules, if an inmate consents to receive mail at
a prison address, authorities can open and examine it. If
the prisoner does not consent, officials may cloose to
deliver the mail unopened or return it the the post office
marked “refused.” Reported in: Access Reports, April 18.

free speech and the CIA

Alexandria, Virginia

The U.S. Justice Department lost the first round in its
civil battle against a former Central Intelligence Agency
agent, Frank W. Snepp, when U.S. District Court Judge
Oren R. Lewis refused to grant a plea for a summary judg-
ment against Snepp.

Snepp, who published Decent Interval without CIA
clearance, was charged by the Justice Department with
violating his “fiduciary” responsibility not to publish confi-
dential or secret information obtained while working for
the government.

In requesting a summary judgment, the Justice Depart-
ment characterized the case as one involving a simple
breach of contract. In rejecting the request, Judge Lewis
told Deputy Assistant Attorney General Thomas S. Martin
that his department had “better get your machinery ready”
for a full trial before a jury.

During oral argument, Judge Lewis indicated that one of
the key issues in the case—whether Snepp was guilty of a
breach of contract and liable for damages—had possibly
been made moot by the government’s seeming admission
that Decent Interval contained no significant disclosures of
national secrets. Reported in: New York Times, April 1.

commercial speech

Washington, D.C.

New rules permitting the advertising of prices and other
information about eye examinations, eyeglasses, and
contact lenses were unanimously approved in May by the
Federal Trade Commission. Unless successfully challenged,
the new regulations will pre-empt laws against such adver-
tising in forty states.

In accordance with established procedures allowing for
challenges, the American Optometric Association
announced that it would immediately appeal the new regu-
lations, charging that they would not be “in the best in-
terests of consumers.”

Commissioner Elizabeth Hanford Dole explained the
FTC’s decision: “By permitting consumers to receive price
and other information . ..and by guaranteeing their right
to their own prescription, this rule will greatly facilitate
comparison shopping for the best price and quality and
should, in addition, promote competition among members
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Brennan Jr., who was ill when the case was argued, did not
participate in the decision (Zurcher v. Stanford Daily).

Portions of the ajority opinion and the dissenting
opinions appear below.

Majority opinion

... We are now asked to reconstrue the Fourth Amend-
ment and to hold for the first time that when the place to
be searched is occupied by a person not then a suspect, a
warrant to search for criminal objects and evidence rea-
sonably believed to be located there should not issue except
in the most unusual circumstances, and that except in such
circumstances, a subpoena duces tecum must be relied upon
to recover the objects or evidence sought. . . .

[I]t is untenable to conclude that property may not be
searched unless its occupant is reasonably suspected of
crime and is subject to arrest. And if those considered free
of criminal involvement may nevertheless be searched or
inspected under civil statutes, it is difficult to understand
why the Fourth Amendment would prevent entry onto
their property to recover evidence of a crime not com-
mitted by them but by others.

As we understand the structure and language of the
Fourth Amendment and our cases expounding it, valid war-
rants to search property may be issued when it is satisfac-
torily demonstrated to the magistrate that fruits, instru-
mentalities or evidence of crime is located on the premises.

The Fourth Amendment has itself struck the balance
between privacy and public need, and there is no occasion
or justification for a court to revise the amendment and
strike a new balance by denying the search warrant in the
circumstances present here and by insisting that the investi-
gation proceed by subpoena duces tecum, whether on the
theory that the latter is a less intrusive alternative, or other-
wise. . ..

We do hold that the courts may not, in the name of
Fourth Amendment reasonableness, forbid the states from
issuing warrants to search for evidence simply because the
owner or possessor of the place to be searched is not then
reasonably suspected of criminal involvement. . . .

The seemingly blameless third party in possession of the
fruits or evidence may not be innocent at all; and if he is,
he may nevertheless be so related to or so sympathetic with
the culpable that he cannot be relied upon to retain and
preserve the articles that may implicate his friends, or at
least not to notify those who would be damaged by the
evidence that the authorities are aware of its location. . . .

Forbidding the warrant and insisting on the subpoena
instead when the custodian of the object of the search is
not then suspected of crime involves liazards to criminal
investigation much more serious than the district court
believed; and the record is barren of anything but the
district court’s assumiptions to support its conclusions. At
the very least, the burden of justifying a major revision of
the Fourth Amendment has not been carried. . . .

Further, the prior cases do no more than insist that the
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courts apply the warrant requirements with particular
exactitude when First Amendment interests would be
endangered by the search.

As we see it, no more than this is required where the
warrant requested is for the seizure of criminal evidence
reasonable believed to be on the premises occupied by a
newspaper. Properly administered, the preconditions for a
warrant—probable cause, specificity with respect to the
place to be searched and the things to be seized, and overall
reasonableness—should afford sufficient protection against
the harms that are assertedly threatened by warrants for
searching newspaper offices.

There is no reason to believe, for example, that magis-
trates cannot guard against searches of the type, scope and
intrusiveness that would actually interfere with the timely
publication of a newspaper. Nor, if the requirements of
specificity and reasonableness are properly applied, policed
and observed will there be any occasion or opportunity for
officers to rummage at large in newspaper files or to intrude
into or to deter normal editorial and publication
decisions. . . .

Justice Stewart’s dissent

It seems to me self-evident that police searches of news-
paper offices burden the freedom of the press. The most
immediate and obvious First Amendment injury caused by
such a visitation by the police is physical disruption of the
operation of the newspaper.

Policemen occupying a newsroom and searching it
thoroughly for what may be an extended period of time

-~

will inevitably interrupt its normal operations and thus&<

impair or even temporarily prevent the processes of news
gathering, writing, editing and publishing. By contrast, a
subpoena would afford the newspaper itself an opportunity
to locate whatever material might be requested and produce
it.

But there is another and more serious burden on a free
press imposed by an unannounced police search of a news-
paper office: the possibility of disclosure of information
received from confidential sources, or of the identity of the
sources themselves.

Protection of those sources is necessary to insure that
the press can fulfill its constitutionally designated function
of informing the public, because important information can
often be obtained only by an assurance that the source will
not be revealed.

It requires no blind leap of faith to understand that a
person who gives information to a journalist only on
condition that his identity will not be revealed will be less
likely to give that information if he knows that, despite the
journalist’s assurance, his identity may in fact be disclosed.

And it cannot be denied that confidential information
may be exposed to the eyes of police officers who execute
a search warrant by rummaging through the files, cabinets,
desks and wastebaskets of a newsroom. Since the indis-
putable effect of such searches will thus be to prevent a

Newsletter on Intellectual Freedom

P































NEWSLETTER ON INTELLECTUAL FREEDOM
50 East Huron Street ® Chicago, lllinois 60611




	IFNewsletter_1978_v27n4PART1
	IFNewsletter_1978_v27n4PART2
	IFNewsletter_1978_v27n4PART3
	IFNewsletter_1978_v27n4PART4

