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—from the bench—

news media

Washington, D.C.

Journalists have no special right to stop examination of
records of their long distance telephone calls by law en-
forcement agencies, according to an August ruling handed
down by U.S. District Court Judge June Green. The judge
declared that telephone companies and federal investigators
are not required to notify reporters when their phone
records are subpoenaed by investigative and law enforce-
ment agencies.

Forty plaintiffs in the case, including the Reporters
Committee for Freedom of the Press, alleged that the
practice of subpoenaing toll records not only revealed
reporters’ confidential sources, but also resulted in an
invasion of personal privacy.

Judge Green argued that the Supreme Court’s decision in
Branzburg v. Hayes (1972) denied First Amendment
protection to reporters’ sources. In Branzburg, which
involved the refusal of a reporter to testify before a grand
jury in a criminal investigation, the Supreme Court held
that a reporter was not entitled to any privileges not
enjoyed by an ordinary citizen.

Also cited in the ruling was another Supreme Court
decision, U.S. v. Miller (1976), in which the Court
established that records maintained for the convenience of
a company are not the private papers of a plaintiff.
Reported in: Access Reports, August 23.

Fresno, California

Four members of the Fresno Bee staff served five-day
jail sentences in September for refusing to disclose a news
source, saying they were “firmly proud” of their defense of
a basic press freedom. They began their sentences after the
California Supreme Court decided in a unanimous vote not
to hear arguments that open-ended sentences in their cases
were unfair.

The four were William Patterson and Joe Rosato, Bee
reporters; James Bort, the paper’s ombudsperson; and
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George Gruner, the paper’s managing editor.

The four were held in contempt for refusing to disclose
the source of material published in 1975 from a grand jury
transcript concerning bribery indictments returned against a
member of the Fresno city council and two other persons.
Judge Denver Peckinpah of Fresno County Superior Court
had ordered the transcript sealed.

In June the U.S. Supreme Court refused to review the
contempt convictions. On the day in which the four began
their jail sentences, Supreme Court Justices Rehnquist and
Brennan refused separate requests to free them. Reported
in: New York Times, September 4.

Los Angeles, California '

An attempt by the City of Los Angeles to ban newsrack
displays of nudity and material allegedly harmful to minors
was struck down in August by the California Court of
Appeal.

The appellate ruling invalidated a 1974 amendment to
Los Angeles’ newsrack ordinance. At the time the provision
was adopted, City Attorney Burt Pines expressed doubts
about its constitutionality.

The Court of Appeal ruled that the amendment was
invalid on two counts. First, its prohibition agains{ any
depiction of nudity violated the First Amendment. Second,
its attempt to regulate so-called harmful matter invaded a
field preempted by state law. Reported in: Los Angeles
Times, August 24.

Seattle, Washington

The Washington Supreme Court has approved a change in
judicial ethics that will allow news cameras and broadcast
microphones inside courtrooms during trials. The order,
signed by all the justices, took effect September 20.

The change, which lifted previous restrictions pro-
hibiting the use of microphones, television cameras, and
still photography in courtrooms, was the result of experi-
ments in recent years which demonstrated that the devices
were not disruptive.

Under the revision, individual trial judges retain dis-
cretionary powers. If a trial judge permits the devices,
media personnel may not distract participants or impair the
dignity of the court. Furthermore, witnesses or other
parties to a trial who express prior objections to a judge
may bar broadcast of their testimony and may halt photo-
graphy. Reported in: Variety, August 4.

broadcasting

San Francisco, California

California Superior Court Judge John A. Ertola in
September dismissed a $22 million damage suit against NBC
which claimed that the network’s screening of “Born
Innocent” incited sexual attacks on two young girls.

After viewing the program, which showed an attack on a
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girl by four others in a shower room of a school for
delinquents, Judge Ertola dismissed the suit on First
Amendment grounds. Richard Hass, an attorney repre-
senting NBC, argued that if broadcasters were held
accountable for the acts of disturbed persons, they could
not show even the news.

The plaintiffs claimed they were sexually assaulted by
three older girls four days after the broadcast. It was alleged
that all the attackers had seen or heard of “Born Innocent.”

The plaintiffs’ attorney, who called the judge’s decision
“shocking,” announced that an appeal would be filed.
Reported in: Variety, September 22.

Washington, D.C.

A radio station owned by the family of Lyndon B.
Johnson was admonished in August by the Federal Com-
munications Commission for censoring the contents of a
political candidate’s campaign advertisements.

The FCC’s action against KLBJ in Austin, Texas was
taken in response to a complaint filed in April on behalf of
Lane Denton, then a candidate for Texas Railroad Com-
missioner. He accused KLBJ of *‘unfairness, censorship, and
discrimination™ by refusing to broadcast a sixty-second
announcement in connection with his campaign.

KLBJ told the FCC that it believed its objections to
certain portions of the announcement did not constitute
censorship because Denton’s voice was not heard during
those portions. Rather, his voice was heard only during the
portion of the ad which identified its sponsorship, the
station said.

The FCC advised KLBJ that the law prohibits any form
of censorship of a ‘“‘use” of a broadcast station by a
candidate. Reported in: Washington Post, August 26.

teachers’ rights

Portland, Oregon

A school board order banning political speakers from
Molalla Union High School violated teachers’ First Amend-
ment rights, U.S. District Court Judge James M. Burns ruled
in September. The judge found that the intent of the
board’s order “was to placate angry residents and
taxpayers.”

Judge Burns’ ruling was handed down in a suit filed by
student Vera Logue and teacher Dean R. Wilson against five
school board members..

-The suit contended that the board banned all political
speakers from the school after a controversy arose over the
appearance of Anton Krchmarek, a member of the Com-
munist Party, who was one of several political speakers
invited to appear before Wilson’s junior and senior classes
last year.

While noting that freedom of expression may be
restricted under certain circumstances in the schools, Judge
Burns ruled that Wilson’s teaching “medium’ was protected
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under the First Amendment.

“The [school board] order exists to silence absolutely
the expression of an unpopular political view, solely out of
the fear that some will listen. This the government, acting
through the school board, cannot do,” Burns stated.
Reported in: Oregon Journal, September 3.

prisoners’ rights

Houston, Texas

Ruling on a complaint filed by a Texas prisoner, U.S.
District Court Judge John V. Singleton in September
approved revised mail regulations submitted by officials of
the Texas Department of Corrections.

The new mail rules abolished a regulation stipulating
that writing or receiving mail is a privilege that can be re-
moved by the prison administration; increased the number
of letters prisoners may write from five to forty a week: and
permit prisoners to write to new media representatives.

An attorney representing the prisoner said that further
legal action would result from inmates’ desires to abolish
regulations that allow inspection of outgoing mail to
attorneys and censorship of mail to news media representa-
tives. Reported in: Houston Chronicle, September 9.

freedom of information

Knoxville, Tennessee

A federal mediator has ruled that a union, as the legal
representative of employees, can have access to all manage-
ment records that are available to individual employees.
The decision came in a dispute between the Department of
Housing and Urban Development and a local of the
American Federation of Government Employees which
involved a confrontation between the principles of the
Privacy Act and those of the Freedom of Information Act.

Representatives of HUD argued that such records should
be exempt under the FolA because they relate solely to
internal personnel practices and procedures. Furthermore,
HUD contended, their release would violate employees’
rights under the Privacy Act.

The union successfully maintained that it had a right to
the information as the representative of the employees.
Although the union contended that it could use the FolA
to gain access, Arbitrator T. Warren Butler noted that his
decision was made solely on the basis of collective
bargaining agreements. Reported in: Access Reports,
September 7.

obscenity law

Denver, Colorado

Relying on an analysis of Denver’s new obscenity
ordinance which led to a temporary injunction against it in
May, District Court Judge Harry E. Santo in July ruled that
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is it legal?

in the U.S. Supreme Court

In September the Freedom to Read Foundation filed its
brief with the U.S. Supreme Court in the case of Smith v.
U.S. The Foundation supports Petitioner Jerry Lee Smith
in order to challenge the federal government’s employment
of "local federal standards™ on obscenity in lowa, which
has decriminalized so-called obscenity for adults (see News-
letter, Sept. 1976, p. 111).

The Foundation briet argues that a state legislature has
the authority to establish liberal “contemporary com-
munity standards’ within its borders, and that the decision
of the lowa legislature to permit the dissemination of
sexually explicit fare to adults is binding on all jurors, state
and federal, in lowa.

[t is contrary to the basic principles of our system of
law, the brief continues, to permit federal jurors to
“rewrite” the standards established in lowa through repre-
sentative government. In 1954, the Supreme Court itself
declared that “*when the legislature has spoken. the public
interest has been declared in terms well-nigh conclusive,”
the brief notes.

ALA-ILA brief

In an amici brief filed on behalt of the American Library
Association and the lowa Library Association, the Founda-
tion contends that no criminal prosecutions on charges of
obscenity should be permitted until there has been a prior
judicial determination in a civil proceeding that the material
in question is legally beyond the pale. Under a scheme of
prior civil proceedings, criminal prosecutions are restricted
to acts of dissemination which occur after the judicial
finding.

A primary fault of obscenity laws. the Foundation con-
tends, is their vagueness. As a consequence, the knowledge
that one must have to be convicted of engaging in illegal
conduct,- i.e., guilty knowledge, or knowledge that what
one did was prohibited by law, becomes highly
problematic.
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The Foundation maintains that the problem of
vagueness can be largely eliminated through mandatory civil
proceedings. The value of such proceedings was recognized
by both Chief Justice Burger and Justice Douglas in their
1973 opinions in Miller and its companion cases.

The Chief Justice said: *“Such a procedure [the Georgia
civil procedure] provides an exhibitor or purveyor of
materials the best possible notice, prior to any criminal
indictments, as to whether the materials are unprotected
by the First Amendment and subject to state
regulation.”

Justice Douglas said: ““My contention is that until a civil

proceeding has placed a tract beyond the pale, no

criminal prosecution should be sustanied.”

North Carolina’s obscenity law was modified following
the Supreme Court’s decision in Miller, and the revised
statute states: “No person, firm or corporation shall be
arrested or indicted for any provisions of [the statute] until
the material involved has first been the subject of an
adversary determination under the provisions of this
section . . . wherein such material has been declared by the
court to be obscene...and until such person, firm or
corporation continues, subsequent to such determination,
to engage in the conduct prohibited by a provision of the
sections hereinafter set forth.”

At least six other states now require mandatory prior
civil proceedings.

news media

Washington, D.C.

In September newspaper columnist Jack Anderson filed
a 322 million damage suit accusing former President Nixon
and nineteen subordinates of conducting a concentrated
five-year campaign to destroy his credibility and take away
his First Amendment rights as a journalist. Lawyers for
Anderson said the suit was the first of its kind.

The civil suit, filed in U.S. District Court, alleges seven-
teen separate incidents of harassment. investigation, and
surveillance by the White House unit known as the
Plumbers and the Central Intelligence Agency.

Describing the campaign against him, Anderson said,
“This is probably the first time in the history of the U.S.
there has been such a concentrated effort to destroy a
single newsman.”

Others named as defendants were Secretary of State
Henry A. Kissinger, former CIA Director Richard Helms,
former White House aide Charles W. Colson, former FBI
Director L. Patrick Gray, and former Attorney General
John N. Mitchell. Reported in: Chicago Sun-Times,
September 28.

Chicago, Illinois

After the lllinois Commerce Commission barred the
cameras of WBBM-TV from public hearings on tow truck
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exhibition of the film Night at the Sunset.

Also named in the suit were Barbara Thompson, state
superintendent of public instruction, and Robert
Szymanski, the teacher whose class saw the film. The suit
seeks $1 million in damages and a permanent injunction
against future exhibitions of the work. Reported in:
Milwaukee Sentinel, August 7.

prisoners’ rights

Tallahassee, Florida

In a petition to Florida's Administrative Hearing
Division, three Florida State Prison inmates in August chal-
lenged state rules which limit the magazines and newspapers
they can receive.

The prisoners asked that the Department of Offender
Rehabititation be required to list the periodicals they can-
not receive rather than those which are approved. “Such a
listing would properly put the burden of proof where it
belongs, on the prison administration,” the petition stated.

One of the prisoners, Wayne Brooks, who describes him-
self as “a jailhouse lawyer,” objected specifically to the
refusal of prison authorities to approve Guild Notes and
Midnight Special, journals of the National Lawyers
Guild. Ray Geary, general counsel for the Department of
Offender Rehabilitation, responded: “Copies | have seen
are inflammatory” and are aimed at “‘generating inmate
unrest with the criminal justice system.” Reported in:
Pensacola Journal, August 21.

obscenity

Belleville, Illinois

In September attorneys for Larry Kimmel and Cathleen
Morgan, convicted of violating Belleville’s obscenity
ordinance on charges of selling copies of Viva, Penthouse,
and other magazines, filed briefs with the lllinois Court of
Appeals. Attorneys for Pentlouse also petitioned the court
for permission to file a brief as a friend of the court in
support of Kimmel and Morgan’s case.

Kimme! and Morgan maintain that the Belleville
obscenity ordinance is unconstitutional because it is
overbroad and vague and fails to advise persons of the
conduct prohibited by it. Reported in: Belleville News
Democrat, September 16.

Chicago, Illinois

In September a subcommittee of Judiciary Committee 11
of the Illinois General Assembly conducted hearings in
Chicago on two bills to revise Illinois’ obscenity statutes.
Hlinois” laws on sexually explicit fare were voided in June
by a three-judge federal panel which found that they lacked
the specificity now required by the U.S. Supreme Court.

Although Illinois observers expected no legislative action
on obscenity before the General Assembly’s 1977 session,
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the lack of a valid law in Illinois seemed to make a flood of
bills in January an inevitability.

New laws in Illinois were opposed by the American
Library Association and the American Civil Liberties
Union.

Dallas, Texas

Lawyers for an adult movie theater and an adult book-
store filed suit in federal court in August to bring a halt to
the Dallas police department’s policy of taking the names
of customers who visit adult establishments.

The Continental Theater, the Dallas Literary Shop, and
several individuals filed suit in U.S. District Court alleging
harassment by police in raids on the two establishments.

The plaintiffs asked U.S. District Court Judge Robert
Porter to permanently enjoin Dallas police from taking
customers’ names, from warrantless arrests, and from
making multiple seizures of the same film.

D. L. Burgess, commander of the Dallas police vice
control division, said in a hearing on a temporary
restraining order that it was police policy to take the names
of customers because they might serve as witnesses in
obscenity prosecutions. Burgess said that the practice of
taking names began “four or five months ago” on his
orders. Reported in: Dallas News, August 8.

Vermont

The smart money in Vermont appears to be betting that
the state’s assistant attorney general, Benson Scotch, will
introduce tough legislation on obscenity when the state’s
legislature convenes in January. Newly opened adult book-
shops in Berlin, Williston, and Rutland have produced a
stream of complaints, but current Vermont law regulates
only the dissemination of sexually explicit works to minors
and prohibits the adoption of stricter laws by local units of
government. Reported in: Boston Globe, August 1.

U.S. census

Washington, D.C.

Plans by the U.S. Census Bureau to ask citizens about
their religious preferences in the 1977 census brought
strong protests from the head of Americans United for
Separation of Church and State, a national organization
devoted to maintenance of the principles of church-state
separation.

“Such a question would be improper government inter-
ference in the sacred area of religion and raises serious
constitutional objections,” said Andrew Leigh Gunn,
executive director of the group.

“The government is prohibited from legislating in the
realm of religion and thus cannot inquire into the religious
persuasion of American citizens.” Gunn contended. In a
letter to Vincent Barabba, director of the census, he stated:
“A religious question would . .. infringe upon the tradi-
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