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EXHIBIT 11

Report of the ALA Task Force on Bibllographic Data Bases
I. Charge to the Task Force and Its Actions
At the 1984 Annual Meeting ALA Council approved the following resolution.

That the American Library Association, through its
President, urge the bibliographic utilities to minimize
restrictions placed on their members' use of bibllo-
graphic records maintained iIn thelr online data bases;
and that the President of the American Library Associa-
tion appoint a task force to review the Issues Involved
In ownership of bibllographic records through copy-
right, the Increasing costs to libraries and any other
barriers to obtalning, using and sharing machine-
readable biblifographic records, with a report to be
made to Council at the 1985 ALA Midwinter Meeting.

President E.J. Josey appointed the Task Force but time needed for investiga-
tlon and deliberation made a report in January Impossible. The Midwinter
meeting was used by the Task Force to gather information. Four meetings were
scheduled, Including a public hearing. At the hearing flve persons who had
asked to make formal presentations were permitted to do so. More than 150
persons were In the audlence and an open question and answer session con-
tinued until no one asked to speak further.

Early In Its discusslons the Task Force recognized that its charge, while
perhaps representative of general I|ibrary needs, was too broad for thorough
Investigation by a non-specialist panel. Since it is a matter of common
know ledge In the |Ibrary community that the "real™ Issue is copyright of,
and access to, records In cooperatively created data bases, the Task Force
chose to |Imit Itself to these considerations. Task Force members were
supplied with coples of articles or citations for all relevant |iterature
that could be identiflied. A total reading load amounting to hundreds of
pagesprovided many repetitions but also many polints of view.

Following the Midwinter Meeting all Task Force members were Invited to
submit to the Chalr written documents representing their points of view.
These were amalgamated into a draft report which was mailed to the Task
Force for review and a Task Force meeting was established. Thirteen of the
sixteen Task Force members were able to attend. Discussions at that meeting
followed by an additional draft developed the document you have in hand.

The report begins with a discussion of the enviroament in which the
ownership of bibllographic records and their use exists. It then defines the
Issues which the Task Force belleves relate to its specific charge: minimize
restrictions, copyright Issue, cost barriers, other access barriers. We
emphasize these are definitions and Identities, not solutions.

The report then describes a set of principles which the Task Force belleves
arise out of basic library principles as well as established ALA principles
as these apply to the Issues. It concludes with a set of recommended
positions and actlons proposed for ALA Council and staff.
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1. Introduction

Over the past two decades new technologies have created valuable resources
and services which benefit greatly the Iibrary and information community as
well as users. Online data bases have become extremely valuable resources
which have contributed significantly to the efficiency of library operations
while they have also Increased both potential and real resource sharing.

Concomitant with this phenomenon has come a multiplicity of complex issues
including: ownership of bibllographic records, legitimacy of copyright reg-
istration, use and sharing of machine-readable records from online data
bases, and rights and responsibilities of member |ibraries In relation to
both thelr bibliographic organizations and other libraries with which they
work cooperatively. : ‘

The Issues are not totally economic in nature. The more compelllng ques-
+lons are ones such as: how can we establish the value, for all Interested
parties, of records contributed to data bases? In a cooperatively created
data base, are all the records co-owned? Are there uses of cooperatively
created data bases that should not be permitted? Does the economic value of
a data base ever supercede its other values?

One major concern Is the use and application of the term ownership as
applied to bibllographic records. Black's law dictionary defines ownership,
In part, as "a collection of rights to use and enjoy property, including the
right to transfer 1t to others." Copyright generally confers the sole right
to produce or reproduce a work, or any substantial part of If, in any form,
and the right to publish a work. Copyright Is, however, assignable to
another party. Contracts are frequently used to confer or define rights of
ownership and may Include restrictions on use or reuse. In relation to
bibliographic records, ownership may have the following attributes: creation
of a record, possession of a record, ability to control access to a record
and abillty to use a record for multiple purposes.

The Iibrary community finds itself in the unique position of owning signifi-
cant products, cooperatively created online data bases, and must take ethi-
cal and mature stances In regard to this Invaluable resource. Whether philo-
sophically acceptable or not, copyright registration Is one means that has
been used to protect data bases. In relation to bibllographic organizations
copyright Is not well understood, but in simplest terms, registering a
copyright claim for an online data base compilation does not register a
claim on Individual records within that compilation. Registering a copy-
right claim does not In and of Itself prohibit or Impede any use of records
t+o which members are entitled. In cases of dispute, a claim of copyright can
only be established In a court of law.

I+ Is In the application of copyright, or claim of ownership, to policles
and guldelines for use and reuse of records that restrictions may occur.
Without a bona fide copyright registration or contractual obligation or
‘other form of legal ownership, however, effective actlon agalinst
unauthorized uses is difficult. A basic misunderstanding of the differences
between authorized uses (typically those uses most common for data base
contributors) and unauthorized uses (sometimes by third parties) Is often
contributory to the emotion-charged atmosphere surrounding this entire Issue
of data base copyright registration. The key, then, Is the application of
policy, not the fact that a copyright claim Is registered.
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The American Library Assoclation has as a goal and compel ling interest the
promotion and improvement of |1brary service and librarianship. Also among

its priorities are promoting access to Information and improving resource
sharing. It Is in these contexts that the Task Force on Bibliographic
Data Bases issues this report to the ALA Council.

11, Current Environment: Technological, Economic, Philosophical

A. Cooperative nationwide data bases exist not for themselves but as means
+o ends deslred by their participants. These ends include, but are not
|imited to, access to bibllographic records for cataloging or other proces=
sing; use of holdings symbols for locating a title and initiating an Inter-
library loan request; assisting users directly through onl ine searches;
gathering information about library holdings for col lection development
decisions; and making possible the production of offline products such as
microform or printed union | 1sts. Continued exlistence of nationwide data
bases (whether centrally maintained or distributed) Is essentlal if |ib-
raries are to continue to serve these information needs.

B. Database providers, and contributors to them, often have a significant
stake, usually financlial, In the protection of cooperatively created data
bases.

C. Many agenclies which create, contribute or pay for the creation of records
+o add to cooperative data bases are public agencies. Records created under
these clircumstances may be considered In the public domain, or may have been
created specifically to develop products +o be shared with others, indepen-
dent of membership or affiliation.

D. Although initially concelved as means to an end, data bases have become
valuable assets In thelr own right.

E. The phenomenal.grow+h, and subsequent value, of onlline bibliographic data
bases, coupled with powerful new technologlies, has created a conundrum for
both bibllographic organizations and their members. This puzzle is the
conflict, real or perceived, between open access to the data In support of
+raditional library objectives and the public need, and protection of the
data bases from unauthorized use by those who did not contribute to its
development and who, by such use, may endanger the continued viabllity of 2
resource important to the common good.

F. Technology has created an environment wherein significant segments of
data bases can be reproduced with ease and relatively small financlial In-
vestment, elther by means of machine-readable fapes or by direct down-
loading.

G. Microcomputer technology has developed significantly increased storage
and handling capaclty which may make large, central ized data bases less
necessary for member's technical operations, and stand-alone systems more
cost-effective, with a potential, detrimental Impact on resource sharing and

other data base uses.

H. Resource sharing on a national and international basis, long identified
as a goal of the library community, and close to reallity +hrough massive
cooperatively created data bases, may break down 1f Individual Iibraries
choose to become more isolated with their local hardware and data base
developments.
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I. The use of large numbers of records from existing bibliographic utilities
to provide services In competition with those utilities potentially puts the
utilitles at an economic disadvantage because they may be locked-in to
older, higher-cost hardware while, simultaneously, the competition may tend

+o reduce both the enhancement of the data base and the number of unique
records added.

J. Bibliographic utilitles, having diversified and broadened their servfces
and functions, have assumed many of the characteristics of enterprises in
the private sector.

IV. Issues of Concern to ALA and the Library Community

A. Minimizing Restrictions on Members' Records: The description and defini-
+lon of the rights of ownership of contributed bibl lographic records within
a compilation are of serious concern to the library community. Local, state
and federal governments have financed development of bibliographic records
and data bases. This was done in part to ensure sharing among a wide varlety
of agencles and potential Jurisdictions, including those which may not have
adequate resources to Independently belong to a cooperative online organiza-
+1on. This was also done to ensure access to bibllographic records. Restric-
tions, current or retrospective, on the use of records may negate the pur-
pose of the originial Investment and thwart the Implementation of public
pollcy. There are three major facets to this Issue: _
nmmmammummmmmmmmm.
This Issue Is addressed by these questions: To what extent Is an
individual Institution inhibited In the use of I1ts own contributed
data? Can-it reuse the bibllographic Information only with the
permissiont of the compiler? Can it reuse the bibl lographic informa-
+ion only for Its Internal uses? Can i+ share the information only
with other. contributors to the compilation? Can 1t share the Infor-
mation only for non-commercial purposes? Can It share the informa-
+ion with whomever 1t desires and for whatever purposes?

2) Access to and/or use of the biblliographic data. This Issue is
addressed by these questions: Does the compiler have the right to
inhibit access to an institution's bibllographic data for use by
t+hat Institution in any way? For use by that institution outside
I+s Internal uses? For use among co-contributors? For use for non-

commerclial purposes? For use for any purpose declded upon by the
contributor?

3) Agreements with bibllographic utilities or other llbrarles.
This Issue Is addressed by these questions: Might an aggreement or
contract limit a llbrary's flexibility to reuse records In other
applications? With other participants? In a cooperatively created
data base do |ibraries have ownership rights in some records by
virtue of having created them while not having ownership rights in
others? In practical terms, would It be possible or economical to
sort these two types of records for reuse? If not, could use or
reuse of comingled records In the data base, therefore, violate
+he terms of contracts or other agreements?

B. Ownership of Bibliographic Records Through Copyright: Copyright regis-

+ration of an online data base complilation is one mechanism for bibllograph-
lc utllitles and thelr members to assert ownership and protect thelir inter-
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ests In the data base. Based on 1984 actions of the U.S. Copyright Office,
It appears that copyright claims to various elements of a data base may be
separately registered by multiple Individuals and/or agencies. Copyright
registration as It relates to online data bases, particularly cooperatively
created ones, ralses a number of difficult Issues for the |ibrary community:
1) Is an assertion of ownership In a cooperatively developed bibliographic
data base in conflict with the American Library Assocliatlions' position
advocating broad sharing of resources?

2) |Is copyright a useful mechanism for protecting the lhferesfs of
some or all of the stakeholders in a cooperatively developed online
data base? ‘

3) Who will obtain the benefits of Copyright? In other words, will
a particular copyright reglstration of an online data base claimed
on behalf of all members provide benefits to the members and the
utility equally, or to one or the other exclusively?

4) Who should obtain the benefits? Are there stakeholders with
Interests In the online data base in addition to the utilities and
thelr members, Including public funding agencles and taxpayers?

5) If some llibraries wish to have their records in the public
domaln to facilitate sharing, does copyright registration affect
this capablility?

6) Should publicly-funded records residing In an online data base
be protected differently from other records?

7) What are the Implications of copyright registration sought ex
post facto by Individual stakeholders In a cooperatively developed
data base?

8) How do the stakeholders In a cooperatively developed data base
reconcile responsibilities to other stakeholders when such
responsibilities may be in conflict with thelr own needs?

9) Do the copyright law's provisions for falr use apply to online
data bases? If so, Is the principle of falr use adequate to allow
Iibraries reasonable use of records obtained from a bibllographic
utility?

10) What 1s the copyright protection status of offline products
which have been derived from use of records in an online data base
for which a complilation copyright has been registered?

C. The Increasing Costs toLlbraries and Barriers to Obtaining, Using and
Sharing Machine-Readable Records:

1) In the current climate, greater time and resources may be ex-
pended In contract negotiations resulting in Increased costs for
both the data base provider and the |ibrarles.

2) Clariflcation of the ownership and fair use of bibliographic
records Is placed In the courts instead of within the |lbrary
community. Mutually agreed upon contracts, however, can supercede
copyright provisions.
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3) Policles which restrict sharing of records by members of bib-
|lographic organizations with non-members may curtail or hamper
additlional cooperative efforts and may Increase the total costs of
processing. .

4) Since the issue of copyright of a bibliographic data base Is
new, and Its legal Implcations virtually unknown, fear of these
unknown legal ramifications may cause llbraries to be overly
cautious In thelr sharing of bibllographic information.

5) Since ownership claims in the form of copyright registration can
be made retroactively, cooperative efforts may be Inhibited out of
mistrust of some future action by other members of the cooperative.

V. Principles for the Use, Sharing and Protection of Cooperatively
Produced Bibl iographic Records.

A. The availability of machine-readable records contributed to or derived
from cooperative data bases has potential to enhance resource sharing at
local, regional, national, and International levels.

B. Information has value beyond that which can be measured financlally. For
+hat reason it cannot be viewed solely as a priceable commodity and care
should be taken that monetary value not become the sole basis upon which it
Is dellvered or withdrawn.

C. Each member of a cooperative bibliographic utility has rights, obllga-
+ions and responsibilities to local clientele, to other members, to reglional
networks and cooperatives, and to the utility Itsel f. Among member responsi-
bilitles Is the obligation to avoid using records obtained from the coopera-
+1ve In such a way as to weaken or damage the data base upon which all the
members and the utility depend.

D. A bibllographic utility has obligations and responsibilities to Its
members, most Important of which Is the obligation to support each member
| 1brary's primary role and function. Bibltographic utilities were created to
assist |1braries in carrying out thelr mission. Therefore, bibllographic
utilities should avoid any action that would undercut or make impossible
that fundamental mission.

E. Protection of cooperatively-built data bases for the present and future
benef it of the library community and other stakeholders Is essential.

F. Use, sharing and profecfion of cooperative bibliographic data bases
should be tempered with goodwill, Judicious reason and concern for balance
among economic, Intellectual and social values.

Vi. Recommendations to ALA Councll

In I1ght of the charge to the Task Force, the environment which It has
described, the relevant lIssues, concerns and principles it has ldentifled,
we make the following recommendations to the American Library Association.

A. That ALA continue to support open access to information, including the
Information contained In online data bases, and encourage data base provid-
ers and other organizations to minimize restrictions placed on thelr mem-
bers' use of bibllographic records maintained In their online data bases.
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B. That ALA recognize the legitimate need to protect cooperatively bullt
onl Ine data bases from unauthorized use since such use may endanger the
viabllity of a resource developed and maintained for the common good.

7
C. That ALA recognizepcopyright, contractual obligation and/or clear member
guldelines as mechanisms by which managers and members of cooperative data
bases may seek to protect the resource In which all have a common interest.

D. That ALA encourage programs and developments that faclilitate access to
bibliographic records by all members of the |ibrary community.

E. That ALA encourage the continued development of resource sharing by
supporting the Inclusion,. In cooperatively produced online data bases, of
holdings and bibllographic records for all members of such cooperative
efforts.

F. That ALA encourage thebibllographic utilities:
--to develop, with their memberships' Involvement, guidelines for the
use and sharing of machine-readable bibllographic records aimed at
maximizing the beneflt to the entire |ibrary community of resource
sharing efforts which depend upon records from the utilities.
--to0 take advantage of new technology to reduce the costs for their
services and to further support cost effective resource sharing.
-~-to actlively participate In projects and programs designed to reduce
technological barriers to the sharing of machine readable records
across telecommunications medlia.
--to develop strategies for sharing machine readable bibllographlic
records throughout the Iibrary community In a manner which will not
economical ly dlsadvantage the utllity.
--to develop strategies for optimizing the beneflfs to taxpayers of the
public funds Invested In cooperative data base devel opment.
--to review the current use restrictions 6n records in the coopera-
tively developed data bases of the utllitles with all users of the
utility to Improve the users' understanding of these and obtain their
Input for potential changes.
--to review with all users of the uflllfles any future use restrictions
on records In the cooperatively developed data bases in advance of
action by the utilities to Implement such restrictions.

G. That ALA encourage all partlies involved in cooperative bibllographic
efforts to seek competent legal advice before signing any contract, operat-
Ing agreement or other document which spells out rights and responsibilities
of the parties Involved.

H. That ALA urge, as a means of encouragling resource sharing, funding agen-
cles to assist In the development of data bases at the natlonal, state and
.local level, which Include the holdings of all types and sizes of |libraries,
Including those which may not be able to afford such development.

I. That ALA request the Copyright Subcommittee of the Leglslation Committee
to develop for members, legal advisory materials and guidelines In the area
of copyright of bibliographic data bases and records.

J. That ALA take Immediate steps to help educate and Inform |lbrarians about
the legal aspects of the copyright of bibliographic data. The Task Force
suggests such things as 1) division and roundtable workshops, 2) creation
and distribution of printed guldelines, 3) creation and distribution of
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model contracts, 4) an article on this Issue In American Libraries by the
ALA attorney, 5) establishment of a permanent committee on bibliographic
data bases, and similar initiatives.

Respectfully submitted by the Task Force on Bibllographic Data Bases,

William G. Asp
Brian Aveney

Lorene B. Brown
Sally Drew

Walter J. Fraser
Liz Gibson

Carol A. Hughes
Lois M. Kershner
Nancy H. Marshall
Jane Hale Morgan
Peter Paulson

Basil Stuart-Stubbs
Roderick G. Swartz
Merrily E. Taylor
Phyllis Land Usher
Janet M. Welch

W. David Laird, Chair -
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